MONTANA  STATE  LIBRARY 
93C  E=s'  Lyndale  Avenue 
Kjelcn-,  Montana  59601 

Montana  Stale  Ubrar> 


ale  Ubrary 

111111111111 


3  0864   1004  6765  6 


3H2.  C^L^ 

CON 
CON 


SJATF      I  OCT  1 8 19: 

newsletter 


EDITOR:  GERALD  J.  NEELY 


P.O.  BOX  1643,  BILLINGS,  MONTANA  59103 


NO.  I:  SEPTEMBER  6 


constitution:  too  long? 

The  oft-stated  refrain  is  "The  Montana  Constitution  is  too 
long."  Does  this  criticism  have  validity? 

It  is,  of  course,  a  conclusion;  such  as,  the  basis  for  that  con- 
clusion is  important  to  consider.  "Too  long"  is  a  comparative 
statement,  so  we  must  ask  "Too  long  in  relation  to  what? 

The  average  length  of  state  constitutions  is  26,800  words. 
Louisiana's  Constitution  has  over  200,000  words.  The  United 
States  Constitution  and  Amendments  contains  approximately 
7,000  words. 

Montana,  by  comparison,  has  over  28,000  words  in  its  Con- 
stitution. Length  measured  by  the  number  of  words  can,  how- 
ever, be  deceptive  :a  Constitution  is  also  what  the  courts  say  it 
is. 

There  are  over  4,000  U.  S.  Supreme  Court  cases  involving 
questions  of  U.  S.  Constitutional  Interpretation.  Fifty  thou- 
sand pages  of  the  U.  S.  Supreme  Court  Reporter  are  devoted 
to  Constitutional  law  topics,  far  more  than  ever  decided  in 
Montana.  Thus  in  terms  of  other  Constitutions,  does  Mon- 
tana have  too  long  a  Constitution? 

Use  of  the  U.  S.  Constitutions  as  a  comparison  is  made 
more  difficult  by  looking  to  the  essential  nature  of  the  docu- 
ment. That  document  makes  grants  of  power  to  the  federal 
governments;  thai  not  granted  is  forbidden,  with  all  powers 
not  granted  retained  by  the  states  or  people.  State  Constitu- 
tions, however,  are  Umitations  on  powers  retained,  and  are 
"lengthy"  to  the  extent  that  state  government  is  limited. 

So  by  "too  long"  do  we  mean  "too  many  restrictions  are 
placed  on  Montana  government"?  Or  do  we  mean  "it  is  too 
detailed"? 

Many  authorities  feel  that  a  constitution  can  be  too  long 
due  to  the  excessive  detail  originally,  and  in  part,  to  the  accu- 
mulation of  amendments,  thus  resembling  statute  books  rather 
than  an  expression  of  fundamental  laws  Thus,  before  we  can 
answer  whether  the  Constitution  is  "too  long",  we  have  to 
agree  on  what  it  should  contain.  Only  if  the  assumptions  we 
make  are  valid,  is  the  conclusion  vahd.  And  if  we  grant  that  it 
is  too  long,  "so  what"? 

The  "experts"  on  Constitutional  revision  do  advance  what 
they  consider  the  undesirable  consequences  of  constitutional 
verbosity:  The  more  detailed  a  constitution,  (1)  the  more 
often  it  has  to  be  amended,  because  there  is  more  to  amend; 
(2)  the  more  Ukely  litigation  will  result;  (3)  the  greater  is  the 
chance  that  it  will  solidify  the  entrenchment  of  vested  inter- 
ests; (4)  the  more  hkely  it  wUl  make  temporary  matters  per- 
manent; (5)  the  more  likely  it  encourages  the  search  for 
methods  of  evading  constitutional  provisions  and  thus  tends  to 
debase  our  sense  of  constitutional  moraUty;  (6)  the  more  it 
blurs  the  distinction  between  constitutional  and  statutory  law 
to  the  detriment  of  both;  (7)  the  more  it  confuses  the  pubhc, 
and  makes  certain  that  fewer  people  will  read  it,  and  thus 
tend  to  have  less  respect  for  it;  (8)  the  more  it  creates  badly 
written  instruments  full  of  obsolete,  repititious,  and  mislead- 
ing provisions. 

So,  before  the  question  can  be  answered,  we  have  to  also 
know  what  we  are  trying  to  accomplish  with  a  Constitution. 

The  statement  that  the  Montana  Constitution  is  "too  long" 
must  always  thus  be  met  with  the  statement  "  in  terms  of 
what?" 
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INTRODUCTION 

A  Layman  who  starts  out  to  study  the  Montana  Constitu- 
tion is  confronted  with  a  Herculean  task  as  he  tackles  its 
28,000  words.  It  is  a  document  that  will  trip,  entangle,  in- 
furiate, and  then  exhaust  him. 

The  difficulties  presented  to  the  inquiring  citizen  include 
that  vast  detail,  the  dispersion  of  subject  matter,  confusing 
terminology,  and  omissions. 

This  difficulty  is  even  further  appreciated  when  we  ask  our- 
selves: "What  is  the  Montana  Constitution?" 

It  is  the  text,  as  approved  by  the  people  following  the  1889 
Convention.  But  it  is  also  a  combination  of  additional  pro- 
cesses. The  Constitution  has  changed  by  amendment.  Also, 
the  Legislature  and  Executive  branch  interprets  broadly  its 
duties  stated  or  impUed  by  the  Constitution. 

The  Montana  Supreme  Court  has  changed  the  Constitution 
through  its  interpretations.  Changing  customs  have  modified 
the  meaning  of  its  provisions. 

Our  Cons' itution  is  therefore  its  28,000  words  and  the 
nearly  40  Amendments  adopted  since  1889.  It  is  what  the 
people  accept  it  to  be,  and  when  they  disagree,  the  interpreta- 
tion and  modification  of  these  provisions  by  the  courts  in  hun- 
dreds and  hundreds  of  decisions. 

Its  meaning  is  more  fully  understood  by  an  understanding 
of  the  history  of  Montana  that  is  etched  across  its  provisions, 
and  the  background  of  the  1889  Constitutional  Convention,  as 
well  as  its  two  territorial  predecessors.  There  is  also  current 
commentary  on  its  provisions. 

In  this  issue  and  following  issues,  a  summary  outline  of  the 
Montana  Consitutioii  wUl  be  presented,  with  summaries  of 
the  Legislative  Council  comments.  Also  presented  wiU  be  a 
a  discussion  of  the  effect  of  Federal  and  State  Judicial  deci- 
sions on  the  particular  provision.  Due  to  the  excessive  length 
of  the  Montana  Constitution  in  terms  of  the  space  available 
in  this  Newsletter,  it  is  of  course  im.possible  to  present  all  of 
the  verbatim  text.  The  history  and  background  for  the  three 
State  and  Territorial  Conventions  will  be  separately  treated. 

House  Resolution  No.  17  and  Senate  Resolution  No.  22  of 
the  1967  Legislative  Assembly  asked  the  Montana  Legislative 
Council  to  study  the  current  needs  of  the  people.  The  Coun- 
cil was  also  asked  to  examine  the  alternate  methods  of  change 
by  extensive  amendments  or  by  Constitutional  Convention 
revision. 

In  Report  No.  25,  October,  1968,  the  Council  presented  its 
recommendations  in  a  report  entitled  "The  Montana  Consti- 
tution". The  review  was  restricted  to  a  determination  of 
whether  the  present  provisions  are  "adequate",  e.  g.  "does 
not  present  a  major  obstacle  to  effective  government."  Thus, 
use  of  the  term  "adequate"  does  not  imply  that  the  provision 
is  ideal,  necessary,  or  that  particular  provision  is  or  isn't  a 
minor  obstacle  to  effective  government. 

Suggested  revision  language  was  often  suppUed,  but  only 
to  illustrate  how  the  present  provisions  might  be  improved, 
and  not  as  finished  draft  revisions. 

continued  on  page  2 
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continued  from  page  1 

SUMMARY  OUTLINE 
PREAMBLE 

We,  the  people  of  Montana,  grateful  to  Almighty 
God  for  the  blessings  of  Libert>',  in  order  to  secure 
the  advantages  of  state  government,  do,  in  accor- 
dance with  the  .  .  .  EnabUng  Act  of  Congress  .  .  . 
ordain  and  establish  this  Constitution." 

Preamble,  Montana  Constitution 

The  Preamble  defines  the  source  of  authority  from  which 
the  constitutional  instrument  is  derived  -  the  people  -  within 
the  confines  of  the  .Act  of  Congress  enabling  Montana  to  write 
a  Constitution  not  repugnant  to  the  U.  S.  Constitution. 

It  defines  the  object  for  which  the  Constitution  is  formed: 
to  secure  the  advantages  of  state  government.  .\nd  it  pays  tri- 
bute to  "".Almighty  God". 

In  effect,  the  Preamble  serves  as  the  artery  which  transmits 
Ufe  to  the  Constituion  by  infusing  it  with  authority:  the 
state  government  is  emphatically  and  truly  a  government  of 
the  people.  In  form  and  substance  it  eminates  from  them,  its 
powers  are  granted  by  them  and  are  to  be  exercised  directly 
on  them,  for  their  benefit. 

The  Preamble  of  the  Constitution,  however,  is  generally 
held  not  of  itself  to  be  a  source  of  any  substantive  power. 
Jacobson  vs.  Massachusetts.  197  U.  S.  1 1.  23,  49  L.  ed.  643, 
25  S.  Ct.  358. 

Discussion  of  the  Preamble  and  what  it  should  contain 
carried  throughout  many  days  of  the  1889  Convention. 

Brief  discussion  was  had  concerning  a  reference  to  the  En- 
abling Act  of  Congress  on  the  eleventh  day  of  the  convention. 
Language  that  the  people  act  in  "accordance"  with  the  En- 
abling .Act,  rather  than  "by  virtue"  of  it,  which  seemed  to 
moUify  arguments  that  it  was  the  sovereign  right  of  the  the 
people  that  the  constitution  was  to  be  established. 

The  focal  point  of  the  debate,  however,  was  the  reference 
to  "".Almighty  God". 

Mr.  Knowles  of  Silver  Bow  expressed  the  feeling  of  some  of 
the  delegates  when  he  stated:  ""I  do  not  beUeve  in  mixing  up 
in  any  manner,  religion  with  government."  He  felt  the 
reference  would  preclude  a  man  not  holding  such  sentiments 
from  holding  pubUc  office.  Others  feh  the  designation  broad 
enough  not  to  offend  even  the  "'most  advanced  advocates  of 
the  new  scientific  thought,"  and  that  the  provision  was  in  con- 
formity with  nearly  all  stale  constitutions. 

Mr.  Rickards  of  Silver  Bow  felt  that  a  simple  recognition  of 
a  Diety  was  not  a  union  of  church  and  state  ,  and  reminded 
Knowles  that  the  1884  Constitution  (which  failed  because  of  a 
lack  of  Congressional  sanction)  contained  the  same  recog- 
nition, that  the  people  passed  favorably  on  it.  and  that  if  there 
was  any  complaint,  "'it  was  a  very  weak  one  and  I  have  never 
heard  it."  With  that,  the  provision  passed. 

The  Legislative  Council  has  made  no  comment  on  the  Pre- 
amble. 

This  article  contains  a  single  section  describing  the  boun- 
daries of  the  state.  The  Legislative  Council  summary  comment 
was  that  the  description  of  boundaries  is  ""unnecessarj'"  and 
"could  be  repealed",  because  the  state  boundaries  are  fixed  by 
Federal  Law  in  the  Organic  Act  which  created  the  Montana 
Territory  and  the  Enabling  .Act  which  authorized  Montana  to 
become  a  state. 


history  of  constitutional 
conventions 


With  the  amount  of  historical  and  other  research  devoted 
to  our  Montana  institutions,  it  is  shocking  to  recognize  how 
httle  systematic  attention  has  been  given  to  our  state  and  ter- 
ritorial constitutional  conventions. 

The  sketchy  nature  or  relative  inaccessabihty  of  the  records 
and  other  source  material  available,  and  the  lack  of  publication 
of  that  available,  shows  the  pre-occupation  of  Montana 
scholars  with  other  areas  of  historical  and  political  events. 

In  the  weeks  to  come,  this  portion  of  the  Newsletter  will  be 
devoted  to  a  history  of  the  1866,  1884.  and  the  1889  Consti- 
tutional Conventions,  much  of  the  material  from  original  news- 
paper records,  otherwise  unpublished,  and  other  unpublished 
material. 

The  written  records  of  the  1866  convention  have  disa[>- 
peared.  as  did  the  Constitution  draft  itself.  The  written  records 
of  the  1884  convention  languish  in  Helena  in  their  original 
hand  written  form.  The  Constitution  was  ratified  by  the 
people,  but  permission  for  statehood  and  a  new  Constitution 
had  not  been  obtained  from  Congress.  The  proceedings    and 

debates  on  the  1889  Convention  are  available  in  printed  form, 
a  S 1 00  limited  edition.  More  on  each  later. 

2.        The  History  of  Mistrust 

What  is  important  is  why  we  have  what  we  have  in  our  cur- 
rent Constitution.  That  will  help  answer  where  we  go  from 
here. 

.A  close  look  at  Montana's  three  Constitutional  Conven- 
tions gives  us  insight  into  why  we  have  over  28.000  words  in 
that  document.  That  insight  is  that  the  people  of  the  territory 
of  Montana  did  not  have  much  faith  in  their  institutions  of 
state  government,  particularly  the  Legislature.  With  good 
cause. 

.Montana  has  the  distinction  of  having  the  laws  of  two  legis- 
lative assembUes  nulUfied  at  one  sweeping  blow,  all  the  laws  of 
second  and  third  Territorial  Legislative  .AssembUes  having  been 
pronounced  illegal  and  unconstitutional  by  Territorial  Courts' 
and  knocked  out  as  bogus  by  the  U.  S.  Congress  in  1867.  No 
other  state  can  claim  this  distinction. 

Little  improvement  came  with  statehood.  .\t  Montana's  first 
legislative  session  under  the  mantle  of  statehood  -  held  in  late 
1889  -  the  Senate,  in  order  to  secure  a  quorum,  voted  a  fine  of 
SI 0.000.00  for  absent  members.  The  output  of  the  session 
was  poor  (in  some  eyes):  no  bills  were  passed. 

.And  one  Senator,  attempting  to  leave  the  Senate  during  the 
session,  was  arrested  at  Glendive.  Released  at  Miles  City,  he 
was  re-arrested  by  the  Sergeant-at-Arms,  who  in  turn,  was 
arrested  in  Bozeman  for  kidnapping.  The  errant  Senator  was 
finally  brought  to  Helena  on  a  special  train. 

continued  in  next  issue 

"Constitutional  government  does  need  fundamentals.  Without 
them,  there  would  be  flux,  political  institutions  could  not  be 
used  as  means  to  reach  common  goals,  and  individuals  would 
not  be  provided  with  foreknowledge  of  the  consequences  of 
their  decisions.  Without  fundamentals,  the  makers  of  central 
decisions  could  not  be  held  accountable  by  those  who  are  ex- 
posed to  the  consequences  of  poUcy." 

Herbert  J.  Spiro.  Government  By  Constitution,  1959. 
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constitution  in  deptii 

The  Right  To  Keep  and  Bear  Arms 
Art.  3,  Sec.  13 

Introduction 

The  Convention  will  be  faced  with  whether  particular  pro- 
visions in  our  Constitution's  Bill  of  Rights  should  remain  as 
they  are,  be  changed,  or  eliminated.  Typical  of  the  debate  will 
be  that  centering  around  Article  3,  Sec.  13  of  the  Montana 
Bill  of  Rights: 

"The  right  of  any  person  to  keep  or  bear  arms  in 
defense  of  his  own  home,  person  and  property,  or 
in  aid  of  the  civil  power  when  thereto  legally  sum- 
moned, shall  not  be  called  in  question,  but  nothing 
herein  contained  shall  be  held  to  permit  the  carry- 
ing of  concealed  weapons." 

The  history  of  a  provision  has  a  bearing  on  any  deliberations. 
The  "Right  to  keep  and  bear  arms",  whatever  its  meaning  and 
scope,  can  be  traced  through  early  English  statutes  and  the 
Magna  Charta:  it  culminates  in  England  in  the  English  Bill  of 
Rights  of  1  688  and  is  carried  forward  through  early  colonial 
state  constitutions  and  charters,  and  the  United  States  Consti- 
tution, as  well  as  later  state  constitutions. 

Much  discussion  has  been  had  as  to  whether  the  various  pro- 
visions refer  to  collective  security,  the  militia,  or  individual 
self-defense.  All  of  these  concepts  can  be  traced  as  far  back  as 
124  B.C.  where  the  Emperor  Han  of  China  refused  a  petition  to 
disarm  the  people,  stressing  the  right  of  the  individual  to  bear 
arms  for  the  common  protection  of  society  and  the  individual.' 

England  and  Its  Laws 

These  influences  were  extended  to  Saxon  England,  where  by 
the  year  690  A.D.  those  of  the  lowest  free  social  position  owed 
the  duty  of  protection  to  their  immediate  masters. 

Thereafter,  this  "right  to  keep  and  bear  arms"  was  firmly 
established  in  the  English  Bill  of  Rights,  which  spoke  of  "ancient 
rights  and  liberties".  The  English  Bill  of  Rights  established 
thirteen  propositions  addressed  to  the  abolition  of  grievances 
suffered  by  the  English  people  during  Stuart  and  Tudor  times, 
particularly  during  the  reign  of  James  II. 

James  II  had  disarmed  the  Protestant  population  and  quar- 
tered his  Catholic  soldiers  among  the  people.  The  discrimination 
lay  more  in  the  disarming  than  in  the  religion,  and  the  Bill  of 
Rights  stated: 

"***That  the  subjects  which  are  Protestants,  may 
have  arms  for  their  defense  suitable  to  their  con- 
ditions, and  as  allowed  by  law.***" 

Later,  the  eminent  Jurist,  Blackstone,  characterized  "the 
bearing  of  arms  for  defense"  as  an  "auxiliary"  right  serving  as 
a  barrier  to  protect  the  three  primary  rights  of  personal  security, 
personal  liberty,  and  private  property. 

The  Colonies  and  Early  States 

In  America,  the  Battle  of  Lexington  on  April  19,  1775,  oc- 
curred while  the  British  were  marching  to  Concord  to  seize  the 
colonists'  arms;  a  primary  cause  of  the  Revolutionary  war  was 
the  surrender,  in  open  violation  of  treaty,  by  the  Boston  in- 
habitants of  their  arms. 2 

The  states,  at  this  point,  furnish  a  close  parallel  to  the  treat- 
ment of  rights  by  the  colonies,  both  in  substance  and  in  form. 
The  first  American  Bill  of  Rights,  the  Virginia  Declaration  of 
rights  of  January  12,1 776  states: 


"***That  a  well-regulated  militia,  composed  of  the 
body  of  the  people,  trained  to  arms,  is  the  proper, 
natural,  and  safe  defense  of  a  free  state;***3" 

In  a  broader  vein,  the  Pennsylvania  Declaration  of  Rights  stated: 

"***That  the  people  have  a  right  to  bear  arms  for 
the  defense  of  themselves  and  the  state;***4" 

The  United  States  Constitution 

The  first  ten  amendments  of  the  U.S.  Constitution  hold  that 
the  enumerated  liberties  of  the  people  shall  not  be  abridged  or 
taken  away;  that  the  enumeration  in  the  Constitution  of  certain 
rights  should  not  be  construed  to  deny  or  disparage  others  re- 
tained by  the  people;  and  that  the  powers  not  delegated  to  the 
U.S.  by  the  Constitution,  or  prohibited  by  it  to  the  states,  were 
reserved  to  the  states  or  to  the  people. 

These  amendments  were  to  establish  guarantees  against  an 
abuse  of  the  powers  which  had  been  granted  to  the  general 
government.  They  were  thus  directed  against  the  federal 
government:  "Congress  shall  make  no  law***abridging  the 
freedom  of  speech***"  (1st  Amendment,  U.S.  Constitution). 
The  provisions  of  the  Bill  of  Rights  were  thus  not  originally 
binding  on  the  states,  but  only  the  federal  government. 

However,  with  the  adoption  of  the  14th  Amendment  to  the 
U.S.  Constitution  "***nor  shall  any  state  deprive  any  person 
of  Ufe,  liberty,  or  property,  without  due  process  of  law***", 
the  U.S.  Supreme  Court,  in  1922,  began  a  long  series  of  de- 
cisions which  held  that  the  protection  of  particular  portions  of 
the  first  ten  amendments  were  apphcable  to  the  states  as  well 
as  the  federal  government.  However,  as  will  be  seen,  the  second 
amendment  to  the  U.S.  Constitution  has  not  been  extended  to 
the  states. 

What  was  later  to  become  the  2nd  Amendment  was  sub- 
mitted by  James  Madison  to  the  Constitutional  Convention  in 
the  following  form: 

"The  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed;  a  well-armed  and  well- 
regulated  mihtia  being  the  best  security  of  a  free 
country:  but  no  person  rehgiously  scrupulous  of 
bearing  arms  shall  be  compelled  to  render  military 
service  in  person. 5" 

The  matter  of  amendments  was  then  referred  to  a  committee  of 
the  whole,  which  then  referred  the  amendments  to  a  select  com- 
mittee. The  select  committee  recommendation  was  as  follows: 

"A  well-regulated  militia,  composed  of  the  body 
of  the  people,  being  the  best  security  of  a  free 
state,  the  right  of  the  people  to  keep  and  bear  arms 
shall  not  be  infringed;  but  no  person  religiously 
scrupulous  shaU  be  compelled  to  bear  arms. 

The  Senate  dropped  the  provisions  regarding  the  exemption  of 
conscientious  objectors  from  military  service.  Thus,  the  Second 
Amendment  came  to  read: 

"A  well  regulated  militia,  being  necessary  to  the 
security  of  a  free  state,  the  right  of  the  people  to 
keep  and  bear  arms  shall  not  be  infringed." 

continued  in  next  issue 


"A  Constitution  states  or  ought  to  state  not  rules  for  the  passing 
hour,  but  principles  for  an  expanding  future." 

Justice  Benjamin  Cardozo 
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THE  CONSTITUTION   AND  THE    LEGISLATURE 


Recently  the  Citizens  Conference  On  State  Legislatures,  an 
organization  devoted  to  legislative  improvement  on  a  non- 
partisan basis,  ranked  the  state  legislatures.  Montana's  overall 
rank  was  41st  among  50. 

The  Conference,  through  a  book  it  published  in  August  of 
1971,  The  Sometime  Governments,  leaves  no  doubt  in  the 
reader's  mind  its  position :  "A  visitor  to  the  Montana  Statehouse 
in  the  spring  of  1970  would  have  been  hard  pressed  to  uncover 
any  evidence  that  it  had  ever  housed  a  state  legislature. ..It  seems 
little  more  than  a  brief  biennial  inconvenience." 

Let  us  make  an  assumption:  That  this  rating  is  "bad"  and 
should  be  "corrected".  Another  article  in  this  series  of  News- 
letters will  discuss  the  validity  of  that  assumption,  as  well  as 
the  validity  of  the  ranking,  but  for  our  purposes  here,  we  will 
accept  the  assumption  for  the  sake  of  discussion. 

The  issue  before  the  Constitutional  Convention  will  be 
whether  Montana's  Constitutional  provisions  are  a  cause  of 
that  bad  rating,  and  if  so,  to  what  extent,  and  whether  and  to 
what  extent  corrections  should  be  made.  References  are  to 
Montana  Constitutional  Provisions. 

It  should  be  kept  in  mind  that  the  Legislature  may  exercise 
any  legislative  functions  not  prohibited  by  the  Montana  Consti- 
tution or  the  U.S.  Constitution. 

FREQUENCY  AND  DURATION  OF  SESSIONS 

Montana's  Constitution  provides  for  regular  legislative  ses- 
sions convening  at  a  definite  time  in  odd-numbered  years  (V,6) 
and  Limited  to  not  more  than  60  calendar  days  in  duration  ( V,5 ). 
The  Constitution  gives  the  governor,  but  not  the  Legislature, 
the  power  to  caU  special  sessions,  (VII,  1 1)  and  may  limit  the 
length  of  special  sessions  to  60  days  (V,5).  The  governor  is 
limited  to  extraordinary  occasions  and  executive  business  in 
special  session,  and  the  legislature  is  limited  in  its  power  to 
legislate  by  special  sessions  by  the  specifications  and  recom- 
mendations of  the  governor  (VII,  1 1 ). 

No  constitutional  provision  is  made  for  pre-session  organi- 
zational meetings  foUowing  the  general  election,  nor  for  the 
carry-over  of  bills  from  one  session  to  the  next.  Neither  house 
can,  without  the  consent  of  the  other,  adjourn  for  more  than 
three  days,  nor  to  any  other  place  than  that  which  the  two 
houses  are  sitting  (V,  14). 

The  Citizens  Conference  recommends,  generally,  flexible 
biennial  sessions  that  permit  the  legislature  to  convene,  recess, 
and  reconvene  as  it  deems  desirable,  with  the  ability  to  meet 
in  general  session  or  conduct  interim  work  as  it  deems  neces- 
sary at  any  time  throughout  the  period.  It  specificaUy  recom- 
mends for  Montana,  annual  general  sessions,  limited  to  no  fewer 
than  90  legislative  days,  with  the  ability  to  reconvene  following 
the  completion  of  bill  signing  by  the  Governor  in  order  to 
consider  the  possibility  of  overriding  vetoes. 

They  recommend  bill  carry-over,  and  Legislative  power  to 
call  special  sessions  and  to  expand  special  session  agenda. 

They  further  recommend  amending  the  Constitution  to 
provide  for  pre-session  organization  that  allows  delaying  of  the 


start  of  the  regular  session  until  legislation  is  ready  for  floor 
action. 

The  Model  State  Constitution  Legislative  Article  of  the 
National  Municipal  League  reads: 

"The  Legislature  shall  be  a  continuous  body 
the  term  for  which  members  of  the  assembly  are 
elected.  The  Legislature  shall  meet  in  regular  ses- 
sions annually  as  provided  by  law.  It  may  be  con- 
vened at  other  times  by  the  Governor,  or,  at  the 
written  request  of  a  majority  of  the  members  of 
each  house,  by  the  presiding  officers  of  both 
Houses." 

Essential  to  an  analysis  of  what  we  should  have  in  Montana's 
Constitution  is  a  comparative  look  at  other  states  in  the  area  of 
frequency  and  duration  of  sessions. 

Constitutionally  by  1967,  27  states  met  biennially;  24  of 
these  convened  in  odd  years,  while  three  states  convened  in 
even  years.  Of  the  remaining  23  states  with  annual  ssxions 
six  were  restri.ted  to  fiscal  matters  in  even  years,  and  one  was 
restricted  to  fiscal  matters  in  odd  years.  At  the  beginning  of 
1969,  31  states  had  annual  sessions. 

Sixteen  states  have  no  constitutional  limitation  on  the  length 
of  their  sessions,  while  an  additional  eight  have  an  indirect  re- 
striction in  that  the  legislators'  pay  ceases  although  the  session 
may  be  continued.  Two  additional  states,  while  having  no 
constitutional  restriction  on  the  length  of  the  session,  have 
limitations  on  when  bills  become  law  and  on  mileage,  each  of 
which  are  also  indirect  restrictions  on  session  length.  The  re- 
maining states  have  hmited-length  sessions,  with  the  shortest 
session  being  forty  calendar  days  in  Wyoming  for  the  biennial 
session  states;  the  annual  session  states  have  a  variety  of  lengths, 
many  with  extended  session  provisions  and  spht  session  pro- 
visions. In  1968  Montana  voters  rejected  a  constitutional  amend- 
ment to  increase  the  length  of  the  legislature's  biennial  session 
from  60  to  80  calendar  days. 

AU  state  constitutions  have  provisions  for  special  sessions, 
the  legislatures  themselves  capable  of  calling  such  sessions  in 
only  15  of  the  50  states,  nine  of  which  require  an  extraordinary 
majority  of  the  legislators'  votes  to  do  so.  In  most  states  the 
legislature  may  determine  the  subject  considered  once  the 
special  session  has  begun.  In  1 5  states  there  is  a  limitation  on 
the  length  of  special  sessions.  An  additional  5  have  provisions 
which  cut  legislative  compensation  after  a  fixed  period  of  time. 

At  present  3  states,  not  including  Montana,  have  constitu- 
tional provisions  which  authorize  a  short  session  of  the  legis- 
lature to  organize  legislative  matters  prior  to  the  regular  session. 
In  a  few  other  states,  the  legislature  meets  informally  for 
organization  before  the  start  of  the  regular  session,  as  is  done 
in  Montana.  Action  taken  in  the  informal  sessions  is  not  legally 
binding  and  legislative  work  doesn't  generally  begin  untU  formal 
action  is  taken.  Legislation  in  the  1969  Legislative  Assembly  in 
Montana  made  provision  for  duties  of  house  appropriations  and 
senate  finance  and  claims  committees,  to  be  appointed  at  pre- 
session  caucuses,  and  makes  further  provision  for  per  diem  and 

continued  on  page  4 
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EDITOR'S    CORNER 


This  Newsletter  is  dedicated  to  seeing  that  Montana's  Con- 
stitutional Convention  is  not  an  expensive  exercise  in  futility. 

To  that  end,  it  will  be  analytical  and  historical,  and  hope,- 
fuUy,  somewhat  entertaining.  It  will  be  factual  in  providing 
background  on  our  own  upcoming  Convention,  and  other  state's 
Conventions,  so  that  we  might  soUcit  our  past  and  not  be  con- 
demned to  repeat  the  mistakes  of  that  past. 

We  will  direct  our  material,  not  at  the  "average  citizen"  but 
at  the  public-spirited  citizen  who  wants  to  have  the  basic  tools 
to  cause  his  or  her  individual  opinions  to  be  heard  on  matters 
that  will  affect  the  future  of  Montana. 

We  will  provide  a  "clearing  house"  of  material  that  appears 
in  and  on  the  media-and  much  that  doesn't-with  a  weekly  news 
summary  of  events  pertaining  to  the  Convention  and  the 
Constitution. 

We  will  provide  historical  sketches  of  Montana's  past  Con- 
stitutional Conventions,  state  and  territorial. ..suggested  read- 
ings and  bibhographies... background  and  in-depth  analysis  of 
coming  Convention. ..court  decisions  affecting  Montana. ..back- 
ground on  the  delegates. ..and  more. 


OOOW  AAAKIY  6.TATES 
MAY  -SET  THE  eiZE. 
OF  THEIR  HOU&E 
OF  REPRE6ENTATIVE6 
WITHOUT  CONSTITU- 
TIONAL LIMITATION  ? 


"TpWO:  MONTANA 
ANP  VIRGINIA. 


history  of  constitutional 
conventions 

(SECOND  IN  A  SERIES) 

Montana  has  no  monopoly  on  this  mistrust  of  the  Legisla- 
ture. In  1840,  a  long-legged  Illinois  State  Representative  tried 
to  prevent  the  mustering  of  a  crucial  quorum  by  vaulting  out 
the  window  of  the  Illinois  Hosue  of  Representatives.  Abraham 
Lincoln's  much-hurried  exit  prompted  one  Springfield  editor 
to  suggest  that  the  legislative  halls  be  raised  to  minimize  such 
athletics.  Raised,  nor  raized. 

And  sure  enough,  when  llhnois  opened  its  new  state  capital 
in  1876,  the  planners  had  discouraged  any  future  leaps  by  in- 
staUing  the  lawmakers  on  the  third  floor  instead  of  the  first. 
The  problems  of  mistrust  were  more  simple  at  that  time.  Per- 
haps it  is  why  most  legislative  chambers  -  even  in  Canada  -  are 
not  on  the  first  floor! 

Time  does  not  help.  The  New  York  Legislature  installed 
voting  machmes  some  time  ago.  Machines  were  estabUshed 
with  special  attachments  to  electronically  implement  legisla- 
tive rules.  These  permit,  in  New  York,  Legislators  to  be  re- 
corded as  voting  "yes"  whether  they  are  present  in  the  cham- 
bers or  not. 

Indeed,  it  may  be  possible,  that  once  a  legislator  came  in, 
unlocked  his  machine,  and  set  it  ti  "yes",  it  would  keep  vo- 
ting "yes"  for  him  for  the  rest  of  the  day.  How  do  you  explain 
that  to  a  junior-high  civics  student?  The  same  as  you  explain 
why  they  read  the  lengthy  title  to  each  and  every  bill  tluee 
times  -  out  loud  -  in  Montana,  when  a  simple  rules  change 
would  change  it. 

And,  while  visiting  the  area,  a  newspaper  reporter  took  the 
"tour"  at  the  State  Capital  in  Olympia,  Washington,  and  was 
amused  by  the  girl  guide  who  observed  that  certain  areas  in 
the  legislative  chambers  were  supposed  to  be  decorated  with 
murals  but  this  had  not  come  about.  And  probably  wouldn't 
because  in  40  years  the  legislative  houses  couldn't  agree  on 
what  the  murals  were  to  be. 

One  of  the  most  debilitating  practices  of  the  Maryland  legis- 
lature is  the  tradition  of  "local  option".  Under  this  curious 
folly  ,  either  a  Senator  or  a  majority  of  a  particular  county's 
delegation  in  their  House ,  can  automatically  exempt  their 
county  from  the  provisions  of  any  state  law. 

Recently,  the  only  two  Maryland  counties  in  which  coal  is 
mined  exempted  themselves  from  proposed  legislation  de- 
signed to  regulate  strip  mining. 

Restrictions  on  the  Executive  Branch  have  also  stemmed 
from  a  mistrust  of  authority.  The  Colonial  Legislatures,  for 
their  part,  vigorously  resisted  the  governors  and  succeeded 
in  creating  a  picture  of  them  as  the  embodiments  of  British 
tyranny. 

Their  reaction  -  copied  by  later  states-  who  were  copied  by 
later  states  -  was  to  make  the  executive  weak. 

The  provisions  of  these  first  constitutions  relating  to  the 
Governor  made  him  httle  more  than  a  ceremonial  figurehead. 
One  delegate  returning  home  from  the  North  Carohna  Consti- 
tutional Convention  was  asked  how  much  power  the  Con- 
stitution-Makers had  given  the  Governor  replied:  "Just  enough 
to  sign  the  receipt  for  his  salary". 

continued  in  next  issue 
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constitution  in  deptii 

(SECOND  IN  A  SERIES) 

(ART.  3,  SEC.  13,  MONTANA  CONSTITUTION, 
RIGHT  TO  KEEP  AND  BEAR  ARMS) 

As  Stated,  the  protection  afforded  by  this  Amendment  -  what- 
ever its  scope  and  extent  might  be-  prevents  infringement  by 
Congress,  but  does  not  apply  to  such  infringement  by  private 
citizens  or  state  governments. 

Since  the  adoption  of  the  Second  Amendment,  the  Supreme 
Court  has  had  few  direct  occasions  to  construe  it.  In  1876  in 
United  States  vs.  Cruikshank,  92  U.S.  542,  the  court  held  that: 

"...The  second  amendment  declares  that  it  shall  not 
be  infringed;  but  this,  as  has  been  seen,  means  no 
more  than  that  it  shall  not  be  infringed  by  Congress. 
This  is  one  of  the  amendments  that  has  no  other 
effect  than  to  restrict  the  powers  of  the  national 
government,  leaving  the  people  to  look  for  their 
protection  against  any  violation  by  their  fellow- 
citizens  of  the  rights  it  recognizes  to  (the  state 
power  of). ..internal  police..." 

In  dictum  in  Robertson  v.  Baldwin,  165  U.S.  275,  281  (1897), 
the  Court  observed  that  the  "right  of  the  people  to  keep  and 
bear  arms  is  not  infringed  by  laws  prohibiting  the  carrying  of 
concealed  weapons."  These  cases  represent  the  state  of  the  law 
today. 

Thus,  we  must  look  at  our  State  Constitution  for  any  limi- 
tation on  state  power  in  the  area  of  the  "right  to  keep  and  bear 
arms." 

The  Constitutions  of  35  states  guarantee  -  in  some  form  - 
the  right  to  bear  arms.  Three  states  reproduce  the  second  amend- 
ment; two  repeat  its  words  with  additions.  There  are  seventeen 
states  -  including  the  above  five  -  that  guarantee  the  right  to 
"keep  and  bear  arms." 

The  "right"  is  stated  as  adhering  to  "the  people"  or  "the 
citizens"  in  22  states  and  only  in  13  instances  to  the  individual. 
All  the  guarantee  provisions  refer  in  one  way  or  another  to  the 
concept  of  defense  of  self  and  the  state,  or  the  maintenance  of 
a  militia. 

The  "right"  is  associated  with  concepts  of  self-defense  or 
defense  of  the  state  in  28  constitutions;  four  use  the  phrase 
"common  defense".  In  twelve  states  the  individual  right  to 
bear  arms  is  expressly  linked  to  the  individual  right  or  self- 
defense  as  well  as  to  defending  the  state. 

The  Montana  provision  must  be  read  in  terms  of  court  de- 
cisions construing  it.  None  of  these  decisions  has  hmited  the 
Montana  provision  to  the  concept  of  a  militia,  which  many  con- 
tend the  U.S.  Constitutional  provision  is,  and  thus  the  replace- 
ment of  the  current  provision  with  a  rephca  of  the  Second 
Amendment  could  arguably  reduce  the  scope  of  the  right  in 
Montana. 

The  Montana  Supreme  Court  has  consistently  held  that  the 
law  of  Montana  accords  the  right  to  keep  and  bear  arms  and  to 
use  the  same  in  defense  of  his  own  home,  his  person  and  prop- 
erty. 6 

In  State  vs.  Hodge,  84  Mont.  24,  the  Supreme  Court  of 
Montana  said: 

"A  man  has  a  right  to  bear  a  deadly  weapon  upon 
the  open  road  if  he  conceal  it  not,  and  he  has  a 
right  to  bear  it  upon  his  own  premises  even  if  he 
ccmceal  it." 


THE  1889  MONTANA  CONVENTION 

Very  little  discussion  took  place  on  the  Montana  provision 
in  the  1889  Convention  which  wrote  it.  Limited  comment  was 
made  by  Delegate  Burleigh  of  Custer  on  the  possibility  of  pre- 
venting the  carrying  of  deadly  weapons,  concealed  or  un- 
concealed, in  cities  and  towns: 

"Mr.  President,  I  desire  to  call  the  attention  of  the 
convention  to  a  difficulty  that  has  existed  in  many 
of  the  counties  in  regard  to  the  carrying  of  con- 
cealed weapons  is  to  obviate  and  prevent  these 
quarrels  in  the  streets,  by  which  many  hves  are  lost, 
and  great  danger  to  the  persons  is  inflicted,  and  it 
has  been  held  by  a  great  many  of  our  inferior 
courts  that  it  is  no  violation  of  the  law  when  a  man 
does  not  keep  the  weapon  concealed  in  his  pocket. 
I  would  like  to  call  the  attention  of  the  convention, 
without  making  any  suggestion  as  to  the  remedy, 
of  what  seems  to  me  an  important  measure  in  pre- 
venting the  carrying  of  deadly  weapons  in  towns 
or  cities,  whether  concealed  or  not.  It  would  certain- 
ly prevent  a  great  deal  of  crime,  a  great  many  out- 
rages, a  great  deal  of  personal  injury  and  a  great 
many  lives.  I  would  like  to  hear  from  some  of  the 
members  of  the  convention  on  the  subject." 

No  action  or  further  debate  was  taken  on  the  suggestion 
of  the  gentleman,  and  the  provision  passed  in  its  current  form. 

RECOMMENDATION  OF  THE  COUNCIL 

The  Montana  Legislative  Council,  in  its  report  on  the  Mon- 
tana Constitution,  stated  that: 

"Three  of  the  six  constitutions  used  for  compara- 
tive purposes  have  similar  provisions.  The  Council 
concludes  that  this  section  is  adequate. 8" 

The  term  "adequate",  to  the  Council,  means  only  that  a 
particular  provision  does  not  present  a  major  obstacle  to  effec- 
tive government,  with  no  implication  that  the  provision  is  ideal 
or,  in  some  cases,  even  necessary. 


NOTES 

1.  Hays,  "The  Right  to  Bear  Arms:  A  Study  In  Judicial  Mis- 
interpretation," 2  William  and  Mary  Law  Review  381,386. 

2.  1  Commager,  Documents  of  American  History  89.90  (3d  ed. 
1943);  31  Albany  Law  Review  74;  Sprecher,  Robert  A.,  "The 
Lost  Amendment,"  51  ABA  Journal  554,  555. 

3.  9  Hening,  Statutes  At  Large  of  Virginia,  109-12. 

4.  Pa.  Constitution,  Art.  XIII,  August  16,  1776. 

5.  Watson,  2  Constitution  of  The  U.S.  1363(1910). 

6.  State  vs.  Nickerson,  247  P2d  188,  126  Mont.  157;  State  vs. 
Rathbone,  100P2d86,  110  Mont.  225. 

7.  Proceedings  and  Debates,  1889  Convention,  p.  253  (State 
Publishing  Co.  1921). 

8.  Montana  Legislative  Council,  "The  Montana  Constitution," 
(Oct.  1968). 
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BIBLIOGRAPHY  ON  CONSTITUTIONAL  REVISION 

(2nd  in  a  series) 

(Editor's  note:  Each  week  selected  readings  on 
Constitutions  and  Revision  will  be  provided.) 

Books  and  Pamphlets 
Graves,  W.  Brooks,  What  Should  a  State  Constitution  Contain? 

(New  York:  National  Municipal  League) 
National  Municipal  League,  Model  State  Constitution,  (New 

York:  National  Municipal  League) 

Dovell,  J.E.,  Modernizing  State  Constitutions  (Gainsville: 
Pubhc  Administration  Clearing  Service,  Univ.  of  Fla,  1950) 

National  Municipal  League,  Salient  Issues  in  Constitution  Re- 
vision (New  York:  National  Municipal  League,  1957) 


"Most  countries  have  constitutions;  few  possess  constitutional 
governments.  The  reason  for  this  distinction  is  basic  to  an  under- 
standing of  the  essential  quality  of  constitutionalism:  it  exists 
only  where  government  is  limited-either  by  law  or  by  a  con- 
sensual understanding  that  has  the  force  of  law." 

Carl  J.  Friedrich.  Constitutional  Government 
and  Democracy,  1950 


THE  LEGISLATURE 

continued  from  page  1 

mileage  for  such  committee  members  during  the  pre-session 
period. 

Florida,  in  preparation  for  its  1967  session,  held  an  in- 
novative unofficial  pre-session  conference  on  major  substantive 
issues  which  were  to  be  considered  in  the  regular  session,  such 
pre-session  gathering  being  separate  from  its  constitutionally- 
authorized  organizational  session  dealing  with  organizational 
and  procedural  matters.  Many  states  can  be  expected  to  follow 
this  development. 

Montana  also  is  currently  developing  an  extensive  pre-session 
indoctrination  program  for  new  legislators,  over  a  two  day 
period,  prior  to  the  beginning  of  the  legislative  session  and 
after  the  new  year  begins.  Various  speakers  and  audio-visual 
devices  are  used  to  orient  the  new  members  to  the  legislative 
assembly  and  iuts  accompanying  services. 
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New  York  Chamber  of  Commerce,  Modernizing  the  State  Consti- 
tution (New  York:  1960) 

Magazine  Articles  and  Law  Reviews 
Braden, -George  D.,  "Search  for  Objectivity  in  Constitutional 
Law",  Yale  Law  Journal,  Feb.  1948,  p.  571-94. 

Burdine,  J.  Alton,  "Basic  .Materials  for  the  Study  of  State  Consti- 
tutions and  State  Constitutional  Development",  American 
Political  Science  Review,  Dec.  1954,  p.  1 140-52. 

DeGrazia,  Alfred,  "State  Constitutions:  Are  They  Growing 
Longer?",  State  Government,  April,  1954,  p.  82-3. 

Sturm,  Albert  L.,  "The  1971  Revised  Virginia  Constitution  and 
Recent  Constitution-Making,  "State  Government,  Spring, 
1971,  p.  166-77. 


"The  steady  declining  power  of  state  legislatxires,  narrowed  by 
constitutional  restrictions  and  usurpation  of  the  legislative  func- 
tion, has  gone  far  toward  destroying  popular  interest  in  and  re- 
spect for  this  representative  body  ...  The  legislature  suffers  in 
stature  and  popular  respect  under  the  typical  American  State 
Constitution." 

Byron  R.  Abernathy,  Constitutional  Limitations  on  the 
Legislature,  1959 


NOTES 
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Additional  Reading  On  The  Second  Amendment 

"Right  to  Keep  and  Bear  Arms:  A  Necessary  Constitutional 
Guarantee  or  an  Outmoded  Provision  of  the  Bill  of  Rights?" 
31  Albany  L.  Rev.  74  (Jan.  1967).  C.  Bakal,  The  Right  To 
Bear  Arms  (McGraw-Hill,  1966). 

R.J.  Rohner,  "Right  To  Bear  Arms:  A  Phenomenon  of  Con- 
stitutional History,"  16  Catholic  U.L.  Rev.  53  (Summer  1966). 
P.B.  Feller  and  K.L.  Gotling,  "Second  Amendment:  A  Second 
Look,"  61  Nw.  U.L.  Rev.  46  (March-AprU  1966). 

J.G.  Fletcher,  "Corresponding  Duty  to  the  Right  of  Bearing 
Arms,"  39  Fla.  B.J.  167  (March  1965). 
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environment  and  the  constitution 


From  many  quarters  today  comes  a  Herculean  effort  to 
clean  our  Augean  stables:  the  concern  for  a  clean  or  liveable 
environment.  The  function  of  law  is  to  solve  the  conflicts  that 
arise  over  the  use  of  air,  land,  fire  and  water,  and  presumably 
to  regulate  their  use  in  the  interest  of  mutual  survival  and 
comfort. 

What  should  be  the  extent  and  direction,  if  any,  of  law  re- 
form needed  to  combat  the  "problem"?  The  choices  are,  of 
course:  no  action,  statutes,  or  constitutional  acton. 

Let  us  assume  that  there  is  a  "problem"  with  regard  to  the 
environment,  that  some  type  of  "solution"  is  necessary.  The 
vaUdity  of  this  assumption  will  be  covered  at  a  later  date. 

Here  are  some  of  the  basic  questions: 

1.  Should  the  response  be  through  legislative  action 
or  as  part  of  the  Montana  Constitution?  Is  the  Consti- 
tution an  appropriate  vehicle  for  a  philosophy  of  eco- 
logical concern?  Do  aO  Montanans  have  a  "right"  to  a 
decent  environment?  If  so,  should  the  provision  be 
voted  on  separately  by  the  voters,  apart  from  the  main 
body  of  the  Constitution? 

2.  If  the  Constitution  is  the  appropriate  place,  should 
the  provision  be  a  statement  of  policy  or  philosophy, 
or  should  it  be  active  and  operative,  a  directive  to  pro- 
vide a  new  set  of  ground  rules?  Should  the  legislature 
be  directed  or  authorized  to  implement  a  policy? 

3.  In  either  event,  should  it  be  available  to  regulate  or 
control  governmental  or  private  action,  or  both? 
Should  there  be  procedural  safeguards  to  ensure  ade- 
quate representation  of  interests  on  both  sides  of  a 
particular  question? 

4.  What  should  be  encompassed  in  the  protection? 
Natural  resources,  beauty,  noise?  Should  any  impact 
on  those  areas  encompassed  be  sufficient  to  bring  the 
requirements  of  the  provision  into  play,  or  only  if 
they  were  adversely  affected? 

5.  Should  there  be  limits  on  who  could  enforce  such 
a  provision?  Should  suits  be  allowed  only  where  there 
is  actual  physical  or  economic  harm  involved  to  the 
person  bringing  suit,  or  should  class  actions  brought  on 
behalf  of  the  public  interest,  without  special  damage 
to  the  person  bringing  suit  be  allowed? 

The  issues  have  been  discussed  in  this  state  and  others,  and 
even  internationally. 

Even  the  United  Nations.  A  draft  which  will  be  presented  to 
the  June,  1972  Stockholm  conference  on  the  Human  Environ- 
ment states: 

"Everyone  has  a  fundamental  right  to  a 
safe,  healthy  and  wholesome  environment  for 
the  full  enjoyment  of  his  basic  human  rights." 

A  House  Joint  Resolution  in  the  Montana  Legislature,  H.J.R. 
44,  killed  on  third  reading  in  February,  1971,  proposed  to 
direct  the  forthcoming  Constitutional  Convention  to  enumerate 
in  the  new  constitution  the  rights  of  the  people  to  clean  air, 
pure  water,  freedom  from  excessive  and  unnecessary  noise,  and 
the  natural,  scenic,  historic  and  esthetic  qualities  of  their 
environment. 

Introduced  by  Reps.  Fagg  and  Darrow,  the  joint  resolution 
was  a  combination  of  a  House  Joint  Resolution  introduced  in 


Congress  by  Rep.  Ottinger  (N.Y.)  in  the  90th  Congress,  and  an 
amendment  to  the  New  York  Constitution  made  in  1 969.  It  was 
opposed  by  Rep.  Parrish  (D-Lewistown)  partly  because  he  felt 
that  it  was  properly  statutory  law. 

Below  are  a  few  of  the  more  popular  constitutional  and 
statutory  provisions: 

"Sec.    l.The  right  of  the  people  to  clean  air,  pure 
water,  freedom  from  excessive  and  unnecessary  noise, 
and    the    natural,    scenic,    historic,    and    esthetic 
of  their  environment  shall  not  be  infringed. 
Sec.  2.    The  Congress  shall,  within  three  years  after 
the  enactment  of  this  article,  and  within  every  sub- 
sequent term  of  ten  years  or  lesser  term  as  the  Congress 
may  determine,  and  in  such  manner  as  they  shall  by 
law  direct,  cause  to  be  made  an  inventory   of  the 
natural,  scenic,  esthetic,  and  historic  resources  of  the 
United  States  with  their  state  of  preservation,  and  to 
provide  for  their  protection  as  a  matter  of  national 
purpose. 

Sec.  3.  No  Federal  or  State  agency,  body,  or  author- 
ity shall  be  authorized  to  exercise  the  power  of 
condemnation,  or  undertake  any  public  work, -issue 
any  permit,  license,  or  concession,  make  any  rule, 
execute  any  management  policy,  or  other  official  act 
which  adversely  affects  the  people's  heritage  of  natural 
resources  and  natural  beauty,  on  the  lands  and  waters 
now  or  hereafter  placed  in  public  ownership  without 
first  giving  reasonable  notice  to  the  public  and  hold- 
ing a  pubUc  hearing  thereon."  H.R.J.  Res.  1321,  90th 
Cong.,  2d  Sess. 


************* 


"The  poUcy  of  the  state  shall  be  to  conserve  and 
protect  its  natural  resources  and  scenic  beauty  and 
encourage  the  development  and  improvement  of  its 
agricultural  lands  for  the  production  of  food  and  other 
agricultural  products.  The  legislature,  in  implementing 
this  policy,  shall  include  adequate  provision  for  the 
abatement  of  air  and  water  pollution  and  of  excessive 
and  unnecessary  noise,  the  protection  of  agricultural 
lands,  wetlands,  and  shorelines,  and  the  development 
and  regulation  of  water  resources.  The  legislature  shall 
further  provide  for  the  acquisition  of  lands  and  waters, 
including  improvements  thereon  and  any  interest 
therein,  outside  the  forest  preserve  counties,  and  the 
dedication  of  properties  so  acquired  or  now  owned, 
which  because  of  their  natural  beauty,  wilderness 
character,  or  geological,  ecological,  or  historical  signifi- 
cance, shall  be  preserved  and  administered  for  the  use 
and  enjoyment  of  the  people.  Properties  so  dedicated 
shall  constitute  the  state  nature  and  historical  preserve 
and  they  shall  not  be  taken  or  otherwise  disposed  of 
except  by  law  enacted  by  two  successive  regular  ses- 
sions of  the  legislature."  N.Y. Const.  Art.  XIB,  Sec. 4 
(1969).  ************* 

"Every  person  has  the  inalienable  right  to  a  decent 
environment.  The  State  of  Montana  shall  guarantee 
this  right."  Paraphrase  of  S.J.  Res.  169,  91st  Congress, 
2d  Session. 
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EDITOR'S    CORNER 

The  Newspaper  Lobby 

A  striking  picture  emerges  from 
a  glance  at  many  of  the  leading  news- 
paper editorials  during  any  one  peri- 
od of  time  in  Montana.  It  is  a  picture 
of  the  editorials  in  Montana's  leading 
newspapers  bearing  a  strong  resem- 
blance to  each  other-in  tone  and 
content-on  the  issue  of  Constitu- 
tional revision.  These  primary  edi- 
torials then  serve  as  source  material 
or  reprint  material  for  other  Mon- 
tana newspapers.  The  net  effect  is  a 
"newspaper  lobby"  that  undeniably 
has  a  strong  impact  on  public  opin- 
ion. A  few  samples. 

On  Aug.  1 1 ,  1968,  the  Helena  Independent  Record  begins  a 
series  on  our  "Sick  Constitution".  The  editorials  are  reprinted, 
some  with  appropriate  credit,  within  the  next  ten  days  in  the 
Miles  City  Star,  the  Lewistown  Daily  News  and  other  papers. 

Days  after  the  AFL-CIO  is  interpreted  to  have  taken  a  strong 
stand  against  home  rule,  the  following  papers  take  a  strong  edi- 
torial stand  against  what  is  alleged  to  be  labor's  position;  Butte 
Standard  (Aug.  24);  Independent  Record  (Aug.  26);  Missouiian 
(Aug.  26);Great  Falls  Tribune  (Aug.  31);  BiUings  Gazette  (Aug. 
30).  A  few  days  later  the  MissouUan  reports:  "Admittedly 
stung  by  near  unanimous  editorial  criticism  of  its  stand. ..the 
AFL-CIO  wanted  its  position  clarified." 

In  early  September,  the  California  Supreme  Court  renders  a 
decision  that  strikes  down  the  state's  entire  system  for  raising 
school  revenues  based  primarily  on  property  taxes.  Editorials 
on  the  case,  Montana's  school  Foundation  problems  and  the 
Constitutional  Convention  appear;  Butte  Standard  (Sept.  6); 
Havre  Daily  News  (Sept.  8);  Livingston  Enterprise  (Sept.  3); 
Billings  Gazette  (Sept.  14).  Let's  look  at  two  samples. 


"The  California  plan  just  void- 
ed and  the  Montana  system 
liave  some  differences... 
...Only  constitutional  action 
will  cfiange  Montana 's  founda- 
tion system... it  is  highly  un- 
likely the  U.S.  Supreme  Court 
will  have  an  opportunity  to 
rule  on  a  possible  appeal. .be- 
fore the. ..Constitutional  Con- 
vention has  completed  its 
work... " 

Butte  Standard 


"There  are  differences  be- 
tween the  California  plan  just 
voided  and  the  system  Mon- 
tana. . .  uses. . .  .Mont aim 's  foun- 
dation system  lias  to  be 
clianged  by  constitutional  ac- 
tion...It's  very  unlikely  that 
the  U.S.  Supreme  Court  will 
have  a  chance  to  rule  on  a  pos- 
sible appeal. ..before  the  Con- 
stitutional Convention  finishes 
its  work... " 

Havre  Daily  News 


The  conclusion  is  that  Montana's  newspaper  editorials  in 
general  constitute  an  amorphous  and  diffuse  unregistered  lobby 
that  presents  a  steady  drumbeat  of  opinion  in  one  direction. 
Not  as  the  result  of  any  conspiracy,  but  because  of  similarity  of 
thought  that  is  quickly  transmitted. 

No  argument  is  had  that  the  conclusions  are  necessarily 
wrong  or  that  the  conduct  is  improper.  A  free  and  active  press 
is  essential.  Nor  is  it  contended  that  individual  editors  do  not 
have  originahty  or  different  ideas.  The  point  is  that  the  casual 
reader  should  be  aware  that  the  impressions  he  receives  are 
often  impressions  received  state-wide  in  a  state  with  one-city 
newspapers  without  competition  and  without  the  necessary 
funds  or  inclination  to  probe  behind  the  wire-service  reprints 
that  they  run  or  into  the  issues  they  seek  to  discuss. 


history  of  constitutional 
conventions 

(THIRD  IN  A  SERIES) 

Thus,  a  layman  who  starts  out  to  study  the  Montana  Con- 
stitution is  confronted  with  a  Herculean  task.  A  document  that 
will  trip,  entangle,  infuriate,  and  then  exhaust  him. 

The  difficulties  presented  to  the  inquiring  citizen  include 
the  vast  detail,  the  dispersion  of  subject  matter,  confusing  termi- 
nology, inconsistencies,  errors,  duplication  of  material,  contra- 
dictions and  admissions. 

The  Louisiana  Constitution  provides  that  the  birthday  of 
Huey  Long  shall  be  a  legal  state  holiday.  New  York  had  to 
amend  its  Constitution  twice  to  let  ski  trails  be  cut  through  the 
forests. 

The  Texas  Constitution  authorizes  the  Legislature  to  appro- 
priate a  maximum  of  $75,000.00  to  an  Agricultural  Colelge  be- 
cause of  the  failure  of  the  Texas  Governor  to  grant  this  sum  in 
1937. 

Older  New  England  Charters  carry  strong  elements  of  Puritan 
moral  teaching.  The  Massachusetts  Constitution  empowers  the 
Legislature  to  compel  public  worship. 

The  Kentucky  Constitution  forbids  the  state  to  "construct 
a  railroad  or  other  highway."  The  West  Virginia  Constitution 
states  that  Supreme  Court  Justices  shall  not  be  paid  more  than 
$2,200.00  a  year.  The  Arkansas  Charter  provides  that  the  Legis- 
lative may  enact  laws  to  oppose  the  U.S.  Supreme  Court  decis- 
ions of  1954-55  supporting  integration  of  schools. 

As  stated,  the  size,  endless  detail,  and  binding  restrictions 
of  the  State  Constitutions  are  due  to  a  mistrust  of  state  govern- 
ment. This  suspicious  attitude  can  be  traced  to  the  widespread 
corruption  in  government  in  the  period  after  the  Civil  War. 

The  response  to  abuses  of  public  trust  led  to  the  spelling  out 
of  governmental  operations  and  building  in  numerous  checks 
and  balances.  Of  the  ten  longest  State  Constitutions,  five  were 
drafted  between  1875  and  1895. 

The  history  of  mistrust  accounts  for  much  of  what  is  in  our 
State  Constitution.  For  our  Legislative,  Executive,  and  Judicial 
branches  can  do  anything  they  want  not  m  conflict  with  the 
State  or  U.S.  Constitution.  A  look  at  the  fu-st  Constitutional 
Convention  of  Montana,  in  1866,  will  tell  us  the  "whys  and 
wherefores"  of  the  seeds  of  mistrust  in  Montana,  which  we  can 
only  hope  have  withered  on  the  vine  as  they  flowered. 

1866  Convention  Preliminaries 
The  Montana  Territory 

The  Territory  of  Montana  was  one  of  Vigilante  activities  in 
the  1860's.  Indian  "outrages"  at  Fort  Benton  and  other  out- 
posts were  regularly  reported  in  the  press,  including  occasional 
calls  for  troops  by  the  Territorial  Governor. 

But,  according  to  the  Montana  Post,  a  partisan  Repubhcan 
newspaper  in  Virginia  City,  the  "outrages"  seemed  to  "excite 
very  little  attention." 

Indian  "troubles"  seemed  to  be  passing  into  history  and 
were  run  as  "items"  in  the  paper.  One  item  in  the  Post  read; 
"HELENA  ITEMS.  Aboriginal.  Numbers  of 
Redskins  are  in  town,  parading  the  streets; 
peering  into  windows;  leaning  against  the 
doors;  trading  skins  and  furs,  and  greeting 
everyone  with  'How?" 
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what   they've   said:  do  you   agree' 


NON-PARTISAN? 

"Montana's  new  constitution  should  be  written  for  all  Mon- 
tanans...on  as  much  a  non-partisan  basis  as  possible.  The  new 
document  should  not  favor  labor  over  industry,  conservation- 
ists over  sportsmen,  cities  over  rural  areas,  or  vice  versa.  What 
is  needed  is  a  carefully  worded  document  capable  of  meeting 
the  future  needs  of  this  great  state,  but  favoring  no  special 
interest  group..."  Sanders  County  Ledger,  Aug.  19,  1971, 
Editorial 

MORE  HOME  RULE? 

"If  anyone  is  being  denied  progress  by  Montana's  horse-and 
buggy  Constitution,  it  is  the  people  who  live  in  the  cities... 
Montana's  Constitution  must  be  changed  to  give  the  cities  more 
home  rule. ..The  Constitution  must  be  changed  to  increase  the 
taxing  authority  of  cities,  to  increase  the  ability  of  cities  and 
counties  to  undertake  joint  planning  and  zoning,  to  allow  them 
to  pay  salaries  that  will  attract  highly  qualified  officials  and 
personnel,  to  make  it  easier  for  cities  and  counties  to  consoli- 
date into  a  single  governmental  unit  and  eliminate  the  inef- 
ficient and  wasteful  duplication...."  Independent  Record,  Aug. 

16,  1968,  Editorial 

OUTDATED  AND  RESTRICTIVE? 

"Montana  needs  constitutional  reform.  Its  basic  charter  is 
sick.  It  is  outdated. ..It  is  too  long...,  too  specific,  too  restrict- 
ive to  be  adaptable  to  the  rapid  changes  of  this  era."  Independ- 
ent Record,  Aug.  11,  1968,  Editorial 

SUSPICIOUS  OF  CHANGE? 

"...Montanans  are  cautious  when  it  comes  to  tampering  with 
the  Constitution.  It  isn't  as  some  say,  they  regard  the  Constitu- 
tion as  sacred.  Rather  they  are  suspicious  of  change."  Montana 
Standard,  April  23,  2969,  Editorial 

ELIMINATE  ELECTIVE  OFFICES? 

"We  need  Constitutional  revision  in  Montana  which  will 
eliminate  many  of  the  present  elective  offices  including  the 
attorney  general  and  combine  the  responsibility  for  state  govern- 
ment in  the  hands  of  the  governor...."  Billings  Gazette,  Sept. 

17,  1969,  Editorial 

VESTED  INTERESTS? 

"Opposition  to  a  constitutional  convention  does  not  stem 
from  partisan  roots  but  from  certain  interests  who  believe  they 
have  something  to  gain  by  an  ineffective  state  government." 
Independent  Record,  June  24,  1970,  Editorial 

MORE  VESTED  INTERESTS? 
"Gov.  Forrest  H.  Anderson  says  he's  hesitant  to  endorse  re- 
writing of  Montana's  constitution  because  he  fears  the  pressure 
special  interest  groups  will  e.xert  on  a  convention. ..If  the  Mon- 


tana constitution  could  be  made  as  flexible  as  the  U.S.  Consti- 
tution, 'I'd  be  for  it  101  per  cent,'  Anderson  said.  'The  worry 
I  have  is  not  the  need,  but  the  method  by  which  it's  done.'... 
Because  of  his  fears,  Anderson  said,  he  is  taking  a  middle 
position  on  constitutional  revision,  neither  endorsing  it  nor 
opposing  it  for  now."  Missoulian,  May  30,  1970,  News  Item. 

ARCHAIC  LEGISLATIVE  &  EXECUTIVE? 

"The  state  constitution  hobbles  effective  state  government 
with  archaic  legislative  and  executive  systems.  The  restrictive 
constitution  has  been  a  roadblock  to  progress....it  is  time  to 
cast  off  the  fetters  of  the  constitutional  restrictions  imposed 
82  years  ago  when  conversation  revolved  about  the  quality  of 
horses  rather  than  on  flights  to  the  moon."  Great  Falls  Tribune, 
February  22,  1971,  Editorial 

RIGHT-TO-WORK? 

"...the  new  constitution  should  not  include  a  right-to-work 
clause  nor  should  it  prohibit  such  legislation.  In  the  specific, 
those  are  legislative  not  constitutional  matters.. ..A  constitution 
should  establish  certain  basic  principles  in  man's  relationships 
with  his  fellow  man  and  with  the  governing  bodies.. ..It  should 
contain  the  general,  flexible  framework  for  state  government 
and  a  bill  of  rights  for  the  citizenry  to  protect  it  against  unjust 
incursions  by  that  government..."  Billings  Gazette,  Aug.  12, 
1971,  Editorial 

RATIFICATION  BY  PEOPLE? 

"...we  still  have  the  final  vote  on  any  constitutional  proposal 
since  it  must  be  ratified  by  the  people.  This  in  itself  should 
put  the  potential  role  of  special  interests  in  proper  perspective." 
Daily  Inter  Lake,  Aug.  16,  1971,  Editorial 

UNDERSTANDABLE? 

"We  would  like  to  believe  that  the  delegates  selected  will 
write  the  constitution  in  ringing  language  so  that  all  can  under- 
stand and  interpret  it-not  just  the  lawyers..."  Anaconda  Leader, 
August  22,  1971,  Editorial 

JUDICIAL  REFORM? 

"...the  Constitution  should  be  changed  to  ehminate  the  re- 
quirement that  district  judges  must  stand  for  election  every 
four  years  and  Supreme  Court  judges  every  six.. ..More  im- 
portant in  the  way  of  judicial  reform  in  Montana,  however, 
lies  in  the  system  of  justice  of  the  peace  courts.  Their  constitu- 
tional status  should  be  removed  so  the  Legislature  can,  after 
study,  come  up  with  a  better  plan...."  Independent  Record, 
Aug.  14,  1968,  Editorial 


I  am  not  an  advocate  for  frequent  changes  in  laws  and 
constitutions.  But  laws  and  institutions  must  go  hand 
in  hand  with  the  progress  of  the  human  mind,  as  that 
becomes  more  developed,  more  enlightened,  as  new  dis- 
coveries are  made,  new  truths  discovered  and  maimers 
and  opinions  change.  With  the  change  of  circumstances, 
institutions  must  advance  also  to  keep  pace  with  the 
times.  .  .  . 

Thomas  Jefferson, 
July  12,  1815 


In  this  era  of  creative  federalism,  the  Federal  Govern- 
ment is  completely  sympathetic  to  strengthening  the 
States  generally,  and  the  State  legislatures  in  particular. 
The  contributions  that  revamped  legislatures  can  make 
are  fully  recognized.  .  .  .  But  the  constitutional  and 
statutory  changes  in  these  areas  must  come  from  the 
States  themselves.  And  the  focal  point  of  this  initiative 
inevitably  must  be  the  legislatures.  There  is  where  the 
real  challenge  lies. 

Senator  Edmund  S.  Muskie, 
May  17,  1966 
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ENVIRONMENT 

continued  from  page  1 

"1.  The  policy  of  the  State  shall  be  to  minimize 
disturbance  of  the  natural  conditions  of  air,  water, and 
land.  The  use  of  these  resources  within  the  State  shall 
be  subject  to  pubUc  regulation  in  the  interest  of  the 
public  health,  safety  and  welfare. 

2.  A  civil  and  proprietary  right  is  recognized  in  every 
individual  to  enjoy  healthful  air  and  to  be  free  from 
environmental  assaults,  whether  perceived  by  sight, 
hearing,  smell,  or  otherwise. 

3.  The  Legislature  shall  implement  the  above  and 
shall  further  provide  specifically  for  the  protection  of 
open  space  areas  having  special  significance,  such  as 
wetlands,  lakes,  timberlands,  prairies,  historical  or 
scenic  sites,  shorelines,  floodplains,  or  wilderness  areas. 
Land  or  water  areas  having  special  significance  and 
owned  by  or  dedicated  to  the  Public  shall  not  be  alien- 
ated or  substantially  altered  unless  the  Legislature 
shall  certify  in  two  laws  passed  not  less  than  six 
months  apart,  that  such  alienation  or  alteration  would 
be  in  the  public  interest. 

4.  The  Courts  of  the  State  shall  hear  suits  alleging 
violation  of  private  rights  or  of  the  public  interest  with 
respect  to  the  environment.  Relief  shall  be  granted  as 
appropriate  to  remedy  every  existing  or  prospective 
wrong."  DRAFT,  lUinois  Planning  and  Conservation 

League. 

************* 

"Each  Person  has  a  fundamental  and  inalienable 
right   to   a   healthful   environment."   S.1075,   91st 
Congress,  2d  Session. 

************** 

"Each  person  should  enjoy  a  healthful  environment 
and  has  a  responsibility  to  contribute  to  the  preserva- 
tion and  the  enhancement  of  the  environment."  42 
U.S.C.  S4331  (c). 

50  issue  subscription,  back  issues  with  each  subscription, 
$15.00.  Educational  and  group  discussion  quantity  rates  on 
request.  Articles  of  fact  or  opinion  of  600  words  or  less  .leeded. 
Inquire  first.  Check  or  money  order  with  subscriptions. 
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"1.  Public  Policy.  It  is  the  public  policy  of  the  State 
and  the  duty  of  each  person  to  provide  and  maintain  a 
healthful  environment  for  the  benefit  of  this  and 
future  generations. 

2.  Legislative  Responsibility.  The  General  Assembly 
shall  provide  for  the  implementation  and  enforcement 
of  this  public  policy. 

3.  The  Right.  Each  person  has  the  right  to  a  healthful 
environment. 

4.  Redress.  Each  person  may  enforce  this  right  against 
any  party,  governmental  or  private,  through  appropri- 
ate legal  proceedings  subject  to  reasonable  hmitation 
and  regulation  by  the  General  Assembly."  Part  of 
Illinois  Constitution  voted  on  Dec.  15,  1970. 

Some  or  all  of  these  provisions  will  undoubtedly  be 
considered  by  the  Convention. 


£0169  "luoiM  •sfiujiiia  Efgi  xoa  "0"d 
AieaN  T  PiBjeo  jojipg  eqi  jo  uois 
-siujjed  ueiiijM  ssajdxe  egi  inoqiiM 
pe3npojd8J  eq  Aeuj  jeueiSMBN  stgi  |0 
uojuod  ON  psAjssej  sig6ij  iiv  AiesN 
r    Pie»0    Aq    '1/.61  ■  (3)    'JM6ijAdoo 


£0169  VNViNOW  'soNmia 
ewL  xoa  Od 

a3il3nSM3N 
NOO  NOO 

tlOTJTKJIIdUOiJ) 


CON 


nor    -:   0 


1974 


VT  "."■'    pnr;-'-'-- 


CON 


newsletter 


EDITOR:  GERALD  J.  NEELY 


P.O.  BOX  1643,  BILLINGS,  MONTANA  59103 


NO.  V:  OCTOBER  11 


Boundarres  Of  the  Convention 


(LAST  OF  A  SERIES) 

The  upcoming  Constitutional  Convention  can  be  said  to  be 
the  basic  legislative  body  in  Montana  in  the  sense  that  it  will 
establish  a  frame  work  for  the  determination  of  public  policy. 
It  will  carry  with  it  a  sanction  and  prestige  not  found  in  other 
methods;  historically  and  legally,  it  is  the  direct  voice  of  the 
people  in  the  area  of  constitutional  overhaul.  It  will  determine 
whether  major  changes  are  necessary  to  adjust  the  state  more 
closely  to  present  and  future  needs. 

The  last  issue  set  forth  various  limitations  on  its  authority. 
Within  its  prescribed  authority,  it  is  for  the  moment  it  meets 
the  agent  through  which  the  people  exercise  theii  sovereignty. 
The  mitial  action  to  convene  a  convention  in  Montana  is  in 
the  hands  of  the  legislature.  Upon  receivmg  the  approval  of  the 
electorate  by  the  requued  margin,  the  legislature  passed  the 
necessary  implementmg  legislation  lot  holding  the  convention. 
The  purpi)se  of  llus  enabling  act  is  lo  enable  the  convention  to 
gel  under  way.  not  to  control  ii.  Its  purpose  is  to  facilitate  the 
selection  of  delegates  and  the  operation  of  the  convention  and 
nothtn);  more 

The  question  will  arise  in  Montana  as  lo  the  powei  of  the 
legislature,  in  the  enablmg  legislation,  to  limit  the  actions  of 
the  convention  abov*.  and  beyond  the  selection  and  apportion- 
meni  o*  delegates,  time  and  place  of  topvenmg,  and  oihei  minor 
administrative  details 

The  most  controversial,  ol  course,  will  be  the  provision  that 
states  thai  the  convention  "  ..shall  not  authorize  total  expendi- 
tures in  excess  of  the  amount  appropriated  by  law  foi  its  ex- 
penses." Does  the  convention  have  the  authority  to  appropriate 
further  funds'* 

In  Missouri,  the  constitution  permits  the  convention  to 
appropriate  money.  The  1943  convention  appropriated  funds 
for  Its  own  use.  A  few  constitutions  expressly  forbid  restriction 
on  convention  powers.  The  Alaska  constitution,  for  example, 
provides  that: 

"Constitutional  conventions  shall  have  plenary  power 
to  amend  or  revise  the  constitution,  subject  only  to 
ratification  by  the  people.  No  call  for  a  constitutional 
convention  shall  limit  these  powers  of  the  convention". 
(Art.  XIII,  Section  4) 
However,  even  in  those  states  where  the  constitution  does 
not  specifically  provide  for  even  holding  a  constitutional  con- 
vention, the  rule  has  been  that  the  right  to  hold  conventions  is 
inherent  in  the  people.  Thus,  constitutional  provisions  that  fail 
to   provide   for  authority  of  the  convention  to  appropriate 
money,  or  even  forbid  it,  may  not  be  controlling.  The  Montana 
Constitution  merely  says: 

"The  legislative  assembly  shall  in  the  act  calling  the 
convention  designate  the  day,  hour  and  place  of  its 
meeting,  fix  the  pay  of  its  members  and  officers,  and 
provide  for  the  payment  of  the  same,  together  with 
the  necessary  expenses  of  the  convention."  (Art.  XIX, 
Section  8) 

It  can  be  argued  that  if  the  legislature  fails  to  provide  the 
necessary  expenses,  e.g.  what  the  convention  later  feels  it  needs, 
it  can  then  appropriate  these  funds. 


THE  BOUNDARIES  OF  THE  CONVENTION: 

ITS  LIMITATIONS  AND  POWERS 

(continued  from  last  issue) 


It  is  clear  that  the  legislature  cannot  limit  a  convention  in 
derogation  of  the  state  constitution.  Roger  S.  Hoar,  Constitu- 
tional Conventions  (Boston;  Little,  Brown  &  Co.,  1917)  p.  121. 

One  noted  writer  takes  the  position  that  the  constitutional 
convention  is  neither  superior  nor  subordinate  to  the  legislature, 
but  rather  that  the  convention  is  independent  within  its  proper 
sphere.  Walter  F.  Dodd,  Revision  and  Amendment  of  State 
Constitutions  (Baltimore;  Johns  Hopkins  Press,  1910)  pp. 
80,92. 

And,  according  to  a  recent  author,  the  trend  is  in  the  direc- 
tion of  a  constitutional  convention  holding  the  power  to  exceed 
legislatively  imposed  limitations.  Ernest  R.  Hartley,  "Methods 
of  Constitutional  Change",  in  W.  Brooks  Graves  (Ed.),  Major 
I*roblems  in  State  Constitutional  Revision  (Chicago:  Public 
Administration  Service,  i960),  p.  34. 

The  principal  judicial  pronouncements  m  support  of  this 
view  are  found  in  the  case  of  Frant^  vs.  Autry,  18  Ikla  561, 
588-603,  91  P  193  (1907).  That  court  stated  that  a  constitu- 
tional convention  is  vested  with  the  power  and  charged  with 
the  duty  and  responsibihty  of  forming  a  Constitution,  and  in 
the  performance  of  such  duties  it  exercises  legislative  powers 
and  functions,  and  that  a  court  of  equity  has  no  power  or  juris- 
diction to  restrain  or  enjoin  the  convention  from  exercising  any 
of  its  rights,  powers  and  obligations 

The  reasoning  behind  such  a  conclusion  flows  from  the 
nature  of  constitutions  and  conventions.  Judge  Cooley,  in  his 
work  on  Constitutional  Limitations,  on  page  68,  in  discussing 
the  attributes  and  objects  of  a  Constitution,  says: 

"In  considering  State  Constitutions,  we  must  not 
commit  the  mistake  of  supposing  that,  because  in  indi- 
vidual rights  are  guarded  and  protected  by  them,  they 
must  also  be  considered  as  ownmg  their  origin  to  them. 
These  instruments  measure  the  powers  of  the  rulers, 
but  they  do  not  measure  the  rights  of  the  governed. 
What  is  a  Constitution,  and  what  are  its  objects?  It  is 
easier  to  tell  what  it  is  not  than  what  it  is.  It  is  not  the 
beginning  of  a  community,  nor  the  origin  of  private 
rights.  It  is  not  the  fountain  of  law,  nor  the  incipient 
state  of  government.  It  is  not  the  cause,  but  conse- 
quence, of  personal  and  political  freedom.  It  grants  no 
rights  to  the  people,  but  is  the  creature  of  their  power, 
the  instrument  of  their  convenience." 
"The  convention  has  been  created  by  the  direct  action 
of  the  people  and  has  been  by  them  vested  with  the 
power  and  charged  with  the  duty  to  revise  and  amend 
the  organic  law  of  the  state.  The  function  with  which 
it  is  thus  charged  is  a  part  of  the  highest  and  most 
solemn  act  of  popular  sovereignty,  and  in  its  perform- 
ance the  convention  has  and  can  have  no  superior  but 
the  people  themselves.  No  court  or  legislative  or  ex- 
ecutive officer  has  authority  to  interfere  with  the  exer- 
cise of  the  powers  or  the  performance  of  the  duties 
which  the  people  have  enjoined  upon  this,  their  im- 
mediate agent." 

(Cont'd  on  pg.  3) 
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Campaign  statements  and  editorials  state:  We  must  have  a 
new  constitution  that  is  short,  concise,  readable  and  deals  only 
with  fundamental  law  as  opposed  to  legislation.  These  require- 
ments are,  of  course,  the  acknowledged  criteria  of  a  "good"  or 
"model"  constitution.  To  say  that  the  Montana  Constitutional 
Convention  should  strive  for  these  goals  -  a  decision  that  will 
have  to  be  made  by  the  Convention  -  rests  on  certain  assump- 
tions that  may  not  be  achievable.  It  is  these  assumptions  that 
must  be  dealt  with  at  the  outset  of  the  Convention. 

The  Statement  that  the  Convention  should  be  confined  to 
fundamentals  raises  two  questions:  What  are  and  are  not  funda- 
mentals, and,  of  these,  which  should  be  written  into  the  Consti- 
tution? Consensus  on  these  matters  vary  depending  on  whom 
one  talks  to. 

Robert  Dishman,  in  the  National  Municipal  League's  publica- 
tion "State  Constitutions:  The  Shape  of  the  Document"  states: 

"In  the  end,  most  attempts  to  confine  state  consti- 
tutions strictly  to  fundamentals  seem  doomed  to 
failure....  In  most  states  ...  a  Constitution  confined 
strictly  to  fundamentals  is  simply  unattainable." 

The  reasons  are  not  difficult  to  comprehend.  Many  trifling 
matters  tend  to  be  accepted  uncritically  once  made  a  part  of 
the  Constitution.  They  will  be  defended  by  the  current  vested 
interests  which  favored  it  at  first  and  by  a  considerable  number 
of  people  who  distrust  all  constitutional  change. 

And,  like  other  expressions  of  public  pohcy,  a  state  consti- 
tution expresses  the  problems,  interests,  and  concerns  of  its 
people,  including  those  which  outsiders  might  not  rank  as 
important  or  enduring. 

Also,  a  state  constitution  is  the  product  of  many  factors: 
The  make-up  of  the  Convention,  the  history  of  the  state,  the 
pressures  on  the  delegates,  the  needs  of  the  state,  and  the 
money  and  time  available. 

Remember  that  a  state  constitution  is  a  limiting  document. 
State  government  -  more  particularly  the  legislature  -  can  do 
anything  not  prohibited  by  the  U.S.  Constitution  or  the  State 
Constitution.  Remember  that  the  history  of  Montana  is  a  mis- 
trust of  the  legislature  that  has  led  to  a  sharp  curtailment  of 
legislative  power  by  the  imposition  of  detailed  constitutional 
restrictions. 

It  is  submitted  that  only  to  the  extent  Montanans  are  willing 
to  release  the  shackles  on  the  state  legislature  -  annual  sessions 
of  greater  duration,  increased  pay,  larger  staff,  and  suitable 


history  of  constitutional 
conventions 

The    Apportionment    Bill. 

Montana  was  organized  as  a  Territory  by  Act  of  Congress, 
and  with  Abraham  Lincoln's  approval,  on  May  26,  1864. 

The  Organic  Act  was  our  "corporate  charter",  our  certifi- 
cate of  authority,  with  certain  rights  granted,  and  Congress 
retaining  a  form  of  supervisory  control  over  our  Territorial 
activities. 

The  Organic  Act  provided  for  a  Legislative  Assembly,  to 
consist  of  twenty  members,  seven  of  whom  were  to  constitute 
what  was  called  the  council-our  present-day  Senate-and 
thirteen  to  comprise  the  House  of  Representatives. 

This  was  a  minimum  number;  a  limited  increase  was  made 
possible  whereby  the  House  could  be  increased  from  "time  to 
time"  to  twenty-six,  and  the  Council  to  thirteen,  supposedly 
"in  proportion  to  the  increase  of  quahfied  voters." 

With  the  foregoing  as  a  guide  the  Legislative  Assembly,  early 
in  1865,  passed  a  bill  defining  the  districts  in  the  Territory, 
and  apportioning  the  members  of  the  two  Houses  of  the 
assembly  among  them.  It  was  incumbent  upon  that  first  Legis- 
lature to  devise  an  Apportionment  Bill  and  set  a  date  for  the 
election  of  the  second  Legislative  Assembly. 

But. ..the  bill  provided  for  a  twenty-six  member  House  and 
thirteen  member  Council,  the  maximum  allowable  to  be  fixed 
from  "time  to  time."  Within  two  or  three  days  of  the  close  of 
the  session  it  was  presented  to  the  Governor.  The  Governor  of 
the  Territory,  Governor  Edgerton,  vetoed  it. 

No  census  of  voters  had  then  been  taken,  beyond  a  rough 
estimate  by  a  District  Judge  James  Tufts  in  the  autumn  of 
1864.  However,  at  that  time,  three-fourths  of  the  population 
of  the  Territory  was  located  in  Madison  County  because  of  the 
Alder  Gulch  rush  of  1863-1864.  The  March  17,  1866  edition  of 
the  Montana  Radiator,  a  Helena  publication  gave  the  popu- 
lation of  Gallatin  as  2,000,  Edgerton  (now  Lewis  and  Clark), 
8,000,  and  Madison  as  10,000.  Gold.  The  apportionment  did 
not  seem  to  take  into  account  the  large  movement  of  popu- 
lation to  Last  Chance  Gulch  in  Helena,  where  gold  again  caused 
a  significant  shift  in  population. 

The  Montana  Post,  commented  on  the  census: 

"In  an  equitable  point  of  view,  everybody  in  the  Terri- 
tory is  aware  that,  owing  to  the  sudden  changes  in  the 
location  of  the  population,  caused  by  new  discoveries 
and  the  exhaustion  of  the  gold  m  placers  once  densely 
peopled,    but    then   comparatively   deserted-the   old 
apportionment  was,  no  longer  even  tolerably  fair;  but 
was  unequal  and  partial  in  the  highest  degree,  some 
districts  being  over-represented  and  others  being  under- 
rated to  a  ridiculous  extent." 
WUber  F.  Saunders,  writing  in  the  partisan  Republican  paper 
of  Virginia  City,  discussed  what  he  felt  the  Governor's  reasons 
for  the  veto  were: 

...when  it  was  apparent  that  it  would  increase  the  tax- 
ation of  the  Territory  some  fifteen  thousand  dollars, 
and  add  to  the  expenses  of  the  Federal  Government 
some  seven  or  eight  thousand  dollars. ..the  duty  of  the 
Governor  to  veto  it  seemed  to  him. ..imperative. 
His  other  main  reason  was  clearly  his  feeling  that  the  ap- 
portionment was  unfair.  Large  numbers  of  seats  were  allotted 
to  "rotten  boroughs",  but  none  quite  as  rotten  as  Old  Sarum, 
the  English  borough  with  no  inhabitants  and  two  representatives 
in  Parliament  until  the  Reform  Act  of  1832. 


(Cont'd  on  pe.  4) 
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BOUNDARIES  OF  THE  CONVENTION 

And  again,  in  stating  the  nature  of  a  constitutional  conven- 
tion, he  noted: 

"A  constitutional  convention  is  a  legislative  body  of 
the  highest  order.  It  proceeds  by  legislative  methods. 
Its  acts  are  legislative  acts.  Its  function  is  not  to  exe- 
cute or  interpret  laws,  but  to  make  them.. ..It  is  far 
more  important  that  a  constitutional  convention 
should  possess  these  safeguards  of  its  independence 
than  it  is  for  an  ordinary  Legislature,  because  the  con- 
ventions' acts  are  of  a  more  momentous  and  lasting 
consequence,  and  because  it  has  to  pass  upon  the 
power,  emoluments,  and  the  very  existence  of  the 
judicial  and  legislative  officers  who  might  otherwise 
interfere  with  it.  The  convention  furnishes  the  only 
way  by  which  the  people  can  exercise  their  will,  in  re- 
spect of  these  officers,  and  their  control  over  the  con- 
vention would  be  wholly  incompatible  with  the  free 
exercise  of  that  will.  Proceedings  of  the  New  York 
Constitutional  Convention,  1894,  p.  79-80. 

And,  in  the  case  of  Goodrich  v  Moore,  2  Minn.  61  (Gil.  49) 
72  Am  Dec  74,  the  Supreme  Court  of  Minnesota  declared  that 
a  constitutional  convention  is  the  highest  legislative  assembly 
recognized  in  law  and  the  fact  that  the  convention  assembled 
by  authority  of  the  Legislature  renders  it  in  no  respect  inferior 
thereto. 

In    Loomis  v.   Jackson,  6  W.  Va.  613,  in  discussing  the 
powers  of  the  constitutional  convention,  the  court,  on  page 
708  of  the  opinion  said,  through  Judge  Woods, 

"I  have  had  not  difficulty  in  reaching  the  following 
conclusions   upon   the  constitutional  questions  pre- 
sented....First,  that  a  constitutional  convention  law- 
fully convened  does  not  derive  its  powers  from  the 
Legislature,  but  from  the   people;  second,   that  the 
powers  of  a  constitutional  convention  are  in  the  nature 
of  sovereign  powers;  third,  that  the  Legislature  can 
neither  limit  nor  restrict  them  in  the  exercise  of  these 
powers." 
The  weight  of  authority  would  tend  to  indicate  that  the 
Montana  Convention  could  appropriate  money  to  operate  for 
a  longer  period  of  time  than  the  money  appropriated  in  the 
last  legislative  session. 

(^€NATE  MAJORITY  LEA17ER, 
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HISTORY 

The  Governor's  message  embodying  his  objections  was  hur- 
ried back  to  the  Legislature.  If  it  had  been  his  simple  desire  to 
kill  the  bill,  he  could  have  done  so  by  dechning  to  affix  his 
signature.  In  apparent  anxiety  to  avoid  an  unpleasant  condition- 
-no  T,egislature-he  sent  his  veto  message. 

Some  little  feeling  was  excited  on  behalf  of  those  charged 
with  apportionment-a  malady  not  cured  yet  today-and  while 
precious  hours  slid  away,  they  sat,  in  grim  silence,  as  if  content 
to  leave  the  bill  as  it  was.  And  so  the  session  expired  without 
any  apportionment  bill. 

It  appeared  that  the  Territory  was  without  a  lawmaking 
body,  a  condition  not  faced  today  in  times,  not  of  legislative 
haste,  but  judicial  coercion. 

Suggested  one  wag,  in  the  Post  in  early  1866: 

The   veto   of  the  Apportionment  Bill  by  Governor 
Edgerton  when  it  is  mentioned  hereafter,  will  be  an- 
other  lesson   to   the  juvenOes,  worthy  of  a  place  in 
nursery  rhyme  beside  the  mishaps  which  befell  "Poor 
Tray";  for  this  "complete  history"  of  it  wUl  show  the 
Apportionment  Bill  proper,  met  with  most  lamentable 
disaster,  only  because  it  was  caught  in  most  scurvy 
company. 
Saunders  and  other  Republican  leaders  felt  that  because  the 
provisions  of  the  Organic  Act  had  not  been  met.  Legislative 
powers  in  Montana  had  expired  and  could  only  be  revived  by  a 
special  Act  of  Congress.  That  the  Legislature  was  Democrat- 
controlled,  rather  Democrat-overwhelmed,  may  have  entered 
their  minds.  There  was,  however,  no  disagreement  of  the  power 
of  the  Governor  to  call  the  Legislature  for  its  first  session;  and 
it  was  conceded  that  their  acts  were  legal  as  far  as  they  went. 
Not  so  later  on. 

The  question  was  thus  posed:  was  the  Territory  without  a 
lawmaking  body  and  was  the  Chief  Executive  capable  of  secur- 
ing a  legally-constituted  second  assembly  without  permission 
of  the  Republican  Administration  in  Washington,  D.C.? 

Which  is  when  Governor  Edgerton  went  East  for  an  ex- 
tended stay,  and  the  splendid  Iris  Revolutionary,  Thomas 
Francis  Meagher,  became  Acting  Governor  by  virtue  of  being 
Territorial  Secretary. 

In  late  November  of  1865,  ten  prominent  Democrats  from 
Helena  sent  a  letter  to  Meagher  asking  his  views  as  to  his  au- 
thority to  order  an  election  of  the  Legislature,  they  asked  that 
once  a  Legislature  had  been  provided  for,  if  possible,  that  a 
"State  Convention"  be  organized.  This  was  the  first  hint  of  a 
Convention. 

The  calling  of  a  State  Convention-for  some  purpose  or 
another-thus  became  entwined  with  the  question  of  whether  a 
Legislature  could  be  convened. 

Responding  to  the  letter  of  requisition,  Meagher,  in  Dec- 
ember of  1865,  felt  that  the  Legislative  functions  of  the  Terri- 
tory had  lapsed  temporarily: 

The    Legislature  convened  by  Governor  Edgerton... 
expired  on  the  24th  of  last  October. ..the  Apportion- 
ment   Bill,  providing  for  a  new  Legislature,  having 
been  vetoed  by  Governor  Edgerton,  and  the  Legis- 
lature having  failed  to  pass  it  over  his  veto,. ..it  is  clearly 
my   conviction  that  the  Legislative  functions  of  the 
territory  have  temporarily  lapsed. 
Meagher  was  clearly  of  the  opinion  that  an  Enabling  Act 
from  Congress  "empowering  the  Governor  to  redistrict  the 
territory,  apportion  the  Representatives,  and  convene  business," 
was  required  to  revive  these  functions;  that  "no  other  proceed- 
ing can  legitimately  restore  them";  "embarrassing  as  the  circum- 
stances are  in  which  their  suspension  places  us." 

(CONT'D  IN  NEXT  ISSUE) 


Page  4 


The  Week  In    Review 


-State  Superintendent  Dolores  Colberg,  at  a  Rocky  Mountain 
College  Seminar  on  the  Constitution,  supported  a  separate 
Board  of  Education  and  a  Board  of  Regents.  She  favored  ap- 
pointive positions  and  elimination  of  her  office's  vote  on  the 
Board  of  Education.  Billings  Gazette,  10-3-71. 

-At  the  same  conference.  Park  County  Superintendent  of 
Schools,  Evelyn  Rusiad.  thinks  county  superintendents  should 
be  retained  as  a  "liason"  between  state  and  local  officials,  and 
should  be  elected.  Billings  Gazette,  10-3-71. 

-Michael  BiUings,  Finance  Specialist  in  the  Superintendent's 
office,  appearing  at  the  same  conference  said  that  removing  the 
statewide  2-mill  levy  restriction  from  the  constitution,  would 
solve  many  of  the  financing  problems.  Great  Falls  Tribune,  1 0- 
3-71. 

-Gov.  Forrest  .Anderson  will  call  Montana's  Constitutional 
Convention  to  order  on  November  29th  at  10  A.M.  in  the 
Montana  House  of  Representatives,  .■\fter  the  roll  of  the  Con- 
vention is  made  by  Secretar>-  of  State  Frank  Murray,  the  oath 
of  office  wUl  be  given  by  Chief  Justice  of  the  Montana  Supreme 
Court,  James  T.  Harrison.  A  temporary  chairman  will  be  elected 
who  will  then  preside  over  election  of  the  Convention  President 
and  V'ice-President.  Billings  Gazette.  10-3-71. 

-State  Senator  Jim  Shea  of  Butte  has  voiced  opposition  to 
Attorney  General  Woodahl's  position  that  the  State  Attorney 
General  should  be  appointed  by  the  Governor  rather  than 
elected.  In  stating  that  appointment  could  lead  to  excessive 
delegation  of  power  and  elimination  of  the  ability  of  the 
Attorney  General  to  question  the  Governor,  the  State  Senator 
said  that  there  is  "more  good  in  oui  Constitution  than  bad"  and 
that  we  "should  revise  and  update  it"  but  "not  tear  it  apart." 
Montana  Standard.  9-28-7  1 . 

-A  panel  on  taxation  ai  Rocky  Mountain  College  generaUy 
agreed  ihai  Montana's  taxation  and  fmance  problems  should  be 
deal!  with  only  in  general,  tundamenia)  terms,  leaving  most 
siatiiiiiry  matters  to  the  Legislature.  N(>  member  of  the  panel 
was  willing  to  discu.ss  tht  area  ot  state  aid  tc  r.o:i-publK  s»-bools. 

-A  Nov  2''-2S  onentalion  program  is  scheduled  a)  CarroD 
College  in  Helena  foi  elected  delegates  to  the  Constitutional 
Convention.  The  Sattirday  progran:  will  revie*  the  preparatory 
commission's  work  and  at  a  Sunday  banque; .  delegates  will 
hear  Samuei  Witwet.  President  of  Illinois'  surcesstul  I'^'^O 
Convention. 


-Dan    Harrington,   Democratic  Nominee  from   Butte,  has 
advocated  giving  cities  a  greater  voice  in  their  affairs,  no  prohi- 
bition of  aid  to  non-public  schools  in  the  Constitution,  and  re- 
laxation of  gambling  prohibitions  in  the  document  to  be  drafted. 

.Montana  Standard.  '^-28-"  1. 

NEWSLETTER  PREVIEW -LOOK  FOR: 

-AID  TO  NON  PUBLIC  SCHOOLS-THE  PROS 
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-BICAMERALOR  UNICAMERAL  LEGISLATURE? 
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-HOW  TO  STUDY  THE  MONTANA  CONSTITU- 
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EDITORIAL 

office  space,  etc.,  -  are  Montanans  going  to  accept  or  the 
delegates  going  to  produce,  a  constitution  that  fits  the  criteria 
of  a  "good"  constitution. 

It  is  further  submitted  that  it  is  impossible  to  achieve  this 
result  with  the  money  and  time  currently  suggested  as  available 
for  the  Constitutional  Convention,  a  conclusion  thai  will  be 
treated  at  length  at  a  later  date. 

The  fatal  assumptions,  then,  are  the  delegates  and  Montanans 
are  willing  to  free  the  legislature  from  its  Umitations  and  that 
there  is  sufficient  time  and  money  to  accomphsh  the  rewriting 
of  a  document  of  jusi  fundamentals  as  opposed  to  a  selective 
rewritmg  ot  the  old  document  Only  to  the  extent  the  assump- 
tions are  valid  is  the  conclusion  valid 
»#»»»####»»»»»»##»## »»»###»»»»#^M» 
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The  Con-Con  Newsletter  is  a  50-issue,  one  year  newsletter 
that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  thai  the  upcommg  Constitutional  Conven- 
tion is  not  an  expensive  exercise  in  futihty. 


1C96S      ^licn   'EusisH 


vNvxNOkN  'soNmia 

2fr6"ONXlWa3d 

aivd 

aovisod  s  n 
3ivy  Xing 


C0169  '"luow  'sSuMi^a  cvsi  "oa  Od 

•A|98N     T    PlBJeO      JOilPa    9M1    to    "°!* 

-siujjad  usiiijN^  ssajdxa  agi  inoqiiM 
pesnpoiddj  aq  Avuj  jauarSAAar^  siqi  ^o 
uoiuod  OM  'paAjasej  siliCjj  iiv  'Aieer^ 
T   PIBJao    Aq    'liBl  '  (g)    ■jyeijAdoo 


eoi69  VNViNOw  'soNmia 
ewi  xoa  od 

a3113nSAA3N 
NOO  N03 


fe 


930  tcsi  cyr-.cJoia  z-.,^.,^^ 
Hcivo:!,  Montana  .59601 


EDITOR:  GERALD  J.  NEELY 


CON 


[K- 


oTTi 


CON 


newsletter 


P.O.  BOX  1643,  BILLINGS,  MONTANA  59103       VOLUME  VI     OCTOBER  26.  1971 


ONE  HOUSE  OR  TWO? 

(Part    1    of  a   series) 

Article  V,  Section  1  of  the  current  Montana  Constitution 
begins: 

"The  legislative  authority  of  the  state  shall  be  vested 
in  a  legislative  assembly,  consisting  of  a  senate  and  a 
house  of  representatives;***". 
This  section  will  pose  a  basic  question  for  the  upcoming  Con- 
vention: should  the  legislative  assembly  have  one  or  two  bodies, 
that  is,  should  we  iiave  a  unicameral  or  a  bicameral  legislature? 
American  practice  would  seem  to  sanction  only   these  two 
forms.  At  present,  only  Nebraska  has  a  single-house  legislature. 
The  Montana  Legislative  Council  Report  on  the  Montana 
Constitution,  originally  issued  in  1968,  suggested  only  that  the 
phrase  read  "is  vested"  rather  than  "shall  bo  vested".  In  the 
Constitutional  provisions  proposed  by  the  Constitution  Revision 
Commission  subcommittees,  the  predecessor  of  the  present 
Constitutional  Convention  Commission,  the  only  additional 
suggested  change  is  that  the  word  "power"  be  substituted  for 
the  word  "authority".  No  discussion  is  had  as  to  the  relative 
merits,  or  lack  thereof,  of  the  bicameral  or  unicameral  system. 
The    comment  of  the  subcommittee   merely  states  that  the 
section  is  "adequate  if  the  state  wishes  to  retain  a  bicameral 
legislative  assembly." 


How  did  we  arrive  at  a  bicameral  system?  What  are  its  good 
and  bad  points?  What  have  other  states  done?  This  issue  and 
subsequent  issues  wiU  deal  with  these  matters. 

The  historical  roots  in  Montana  are  clear.  Montana  was 
organized  as  a  Territory  by  Act  of  Congress,  and  with  Abraham 
Lincoln's  approval,  on  May  26,  1864,  under  the  Organic  Act. 

The  Organic  Act  was  our  "corporate  charter",  our  certificate 
of  authority,  with  certain  rights  granted,  and  Congress  retain- 
ing a  form  of  supervisory  control  over  our  Territorial  activities. 

The  Organic  Act  provided  for  a  Legislative  Assembly,  to 
consist  of  twenty  members,  seven  of  whom  were  to  constitute 
what  was  called  the  Council-our  present-day  Senate-and 
thirteen  to  comprise  the  House  of  Representatives.  The  stage 
was  set,  and  no  debate  over  whether  there  should  be  one  or 
two  houses  appears  throughout  the  records  of  Montana's  Ter- 
ritorial and  State  Constitutional  proceedings. 

Amendments  to  create  a  unicameral  body  have  been  intro- 
duced in  four  sessions  of  the  Montana  Legislature  (1937,  1949, 
1967,  1969),  the  last  two  sessions  indicated  by  Senator  James 
Haughey  of  YeUowstone  County.  PubUc  discussion  has  been 
minimal.  In  an  article  appearing  in  the  October  26,  1970  issue 
of  the  Missoulian,  the  Montana  Constitution  Revision  Commis- 
sion merely  said  that  the  constitutional  convention  vnll  want 
to  consider  the  "advisability  of  a  two-house  legislature." 

(Cont'd  on  pg.  3) 


THE  CALIFORNIA 

''SCHOOL  TAX"    CASE 

The  Cahfornia  Supreme  Court,  in  the  case  of  Serrand  v. 
Priest,  487  P.  2d  1241,  96  Cal.  Rptr.  601,  was,  on  August  30, 
1971,  called  upon  to  determine  whether  the  California  PubUc 
School  Financing  System,  with  its  substantial  dependence  on 
local  property  taxes  and  resultant  wide  disparities  in  school 
revenues,  violates  the  equal  protection  clause  of  the  14th 
Amendment  to  the  U.S.  Constitution. 

They  found  that  the  funding  scheme  in  California  invidiously 
discriminates  against  the  poor  because  it  makes  the  quaUty  of  a 
child's  education  a  function  of  the  wealth  of  his  parents  and 
neighbors. 

The  Court  stated: 

Recognizing  as  we  must  that  the  right  to  an  education 
in  our  pubhc  schools  is  a  fundamental  interest  which 
cannot  be  conditioned  on  wealth,  we  can  discern  no 
compelling  state   purpose   necessitating   the   present 
meinoa  oi  rmancing.  We  have  concluded,  therefore, 
that  such  a  system  cannot  withstand  constitutional 
challenge  and  must  fall  before  the  equal  protection 
clause. 
The  Court  found  that  by  far  the  major  source  of  school 
revenue  is  the  local  property  tax,  but  that  although  equaliza- 
tion aid  and  supplemental  aid  temper  the  disparities  which 
result  from  the  vast  variations  in  real  property  assessed  valua- 
tion, wide  differentials  remain  in  the  revenue  available  to  in- 
dividual districts  and,  consequently,  in  the  level  of  educational 
expenditures. 


The  Cotirt  rejected  the  contention  that  the  proper  index  of  a 
district's  wealth  is  the  total  assessed  valuation  of  its  property, 
and  stated  that: 

The  only  meaningful  measure  of  a  district's  wealth  in 
the  present  context  is  not  the  absolute  value  of  its 
property,  but  the  ratio  of  its  resources  to  pupils,  be- 
cause it  is  the  latter  figure  which  determines  how  much 
the  district  can  devote  to  educating  each  of  its  students. 
The  Court  felt  that  the  richer  district  is  favored  when  it  can 
provide  the  same  educational  quality  for  its  children  for  less 
tax  effort,  and  the  poorer  districts  are  financially  unable  to 
raise  their  taxes  high  enough  to  match  the  educational  offerings 
of  wealthier  districts.  The  Court  rejected  the  thesis  that  merely 
because  of  the  fortuitous  presence  of  industry  in  an  area,  which 
increases  the  wealth  of  an  area,  the  state  should  be  allowed  the 
aUot  more  educational  dollars  to  the  children  of  one  district 
than  to  those  of  another;  such  an  approach  is  to  make  the 
quality  of  a  child's  education  dependent  upon  the  location  of 
private  commercial  and  industrial. 

The  Court  felt  that  the  California  Public  School  financing 
system  "obviously  touches  upon  a  fundamental  interest."  The 
Court  discussed  at  length  the  "indispensable  role  that  education 
plays  in  the  modern  industrial  state: 

This  role,  we  believe,  has  two  significant  aspects:  first, 
education  is  a  major  determinant  of  an  individual's 
chances  for  economic  and  social  success  in  our  com- 
petitive society;  second,  education  is  a  unique  in- 
fluence on  a  child's  development  as  a  citizen  and  his 
participation  in  political  and  community  life.  "The 

(Cont'd  on  pg.  3) 
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EDITOR'S    CORNER 


GUEST  EDITORIAL 


OPEN  SESSIONS  PROTECT  THE  PUBLIC 

The  need  for  sessions  of  the  Constitutional  Convention  to 
be  open  to  news  media  is  obvious.  It  is  the  only  way  the  people, 
who  ordered  a  new  state  constitution  to  be  written,  can  keep 
informed  on  what  the  delegates  they  elect  next  month  are  doing. 

The  importance  of  open  sessions  was  stressed  at  a  seminar  at 
the  University  of  Montana  Thursday,  sponsored  by  the  uni- 
versity's law  school  and  the  Montana  Bar  Association. 

Alex  Blewett  and  Dale  Harris,  officers  of  the  Constitutional 
Convention  Commission  who  see  the  need  for  the  pubUc  to 
realize  this  is  the  people's  project;  Tom  Downs,  professional 
lobbyist  from  Michigan  who  believes  open  committee  sessions 
as  well  as  open  general  sessions  are  needed  to  keep  the  pubUc 
informed  of  lobbyists'  activities;  and  nearly  every  other 
speaker  at  the  seminar  refer  to  the  urgency  for  the  people  at 
home  to  know  what  goes  on  at  the  convention. 

The  consensus  was  that  if  the  public  is  kept  informed  of  the 
deliberations  and  decisions  of  the  delegates,  there  is  a  better 
chance  for  those  decisions  to  be  accepted  by  the  people  as 
being  their  own  and  not  just  arrived  at  because  of  pressure 
from  private  interests.  Thus  the  chances  for  the  new  constitu- 
tion to  be  ratified  by  the  voters  when  it  is  placed  before  them 
next  year  will  be  improved. 

The  press  stands  ready  to  discharge  its  duty.  Hopefully  the 
people    will   agree    that   open   sessions  and  decisions  openly 
arrived  at  are  in  the  pubUc  interest. 
Reprinted  trom  the  Great  Falls  Tribune,   October  17,1971 


"The  only  conclusion  warranted  by  the  realities  of  the  state 
constitutional  order  is  that  the  legislatures  are  hamstrung  by 
numerous  limitations  on  their  powers.  What  we  have,  in  short, 
is  a  serious  compromise  of  the  philosophy  of  representative 
government.  There  is  Uttle  prospect  of  Ufting  the  state  legisla- 
tive institution  to  the  level  of  quality  and  performance  that  we 
ought  to  expect  of  it  untU  we  give  it  man-sized  authority.  It  is 
responsibility  that  builds  character  in  individuals  and  the  same 
can  be  said  of  governmental  institutions. Responsibility  bespeaks 
commensurate  authority."  J.  Fordham,  The  State  Legislative 
Insritution,  26,(1959) 
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One  House  or  Two  Con'd 

In   a   June   21,    1971    editorial,   the    Helena    Independent 
Record  made  the  following  comments: 

"The  question  of  a  unicameral,  or  one-house,  legis- 
lature is  almost  certain  to  come  before  next  year's 
Montana  constitutional  convention. 

There  are  good  arguments  for  it,  "specially  in  view  of 
the  difficulty  of  the  two  houses  this  year  to  break 
their  stalemate  on  taxation.  This  wouldn't  have  hap- 
pened if  there  had  been  only  one  house." 
The  editorial  then  went  on  to  point  out  that  there  are  good 
arguments  against  a  unicameral  legislature.  The  balance  of  their 
comments  will  be  included  later  when  discussing  the  relative 
merits  of  the  two  proposals. 

The  question  of  unicameralism  appeared  at  the  Rhode  Island 
Constitutional  Convention  in  1966.  Chairman  Roberts  of  the 
Legislative  Committee  launched  a  lengthy  effort  for  unicameral- 
ism. In  January  of  1965,  he  made  a  trip  to  Nebraska  to  study 
that  state's  one-house  legislature  first-hand,  and  generated 
pubhcity  in  Rhode  Island;  he  even  brought  to  Rhode  Island 
Lieutenant  governor  Sorensen  of  Nebraska  to  help  in  the  task. 
Legislative  partisans  were  adamantly  opposed  to  any  such 
innovation  because  too  many  seats  and  other  vested  power 
interests  were  at  stake.  Their  ploy  was  to  bring  from  Nebraska 
a  prominent  insurance  executive  and  lobbyist  to  argue  persua- 
sively the  disadvantages  of  unicameralism.  His  telling  point  was 
that  the  single  house  in  his  home  state  was  a  great  boon  to 
lobbyists. 

The  anti-forces  controlled  the  committee  reporting  out  the 
legislative  article;  it  contained  a  statement  to  the  effect  that 
the  assembly  was  to  be  bicameral.  A  substitute  scheme  for  let- 
ting the  voters  make  the  final  decision  of  one  house  versus  two 
was  defeated  55  to  24.  A  unicameral  amendment  was  defeated 
53  to  34.  The  bicameral  section  passed  56  to  29.  In  the  Rhode 
Island  convention,  committee  action  had  been  decisive  only  in 
the  tactical  sense,  the  substantive  issue  being  finaUy  resolved 
on  the  floor.  According  to  the  book,  PoUtics  of  the  Rhode 
Island  Constitutional  Convention,  by  Cornwell  and  Goodman: 
"***one  doubts  that  the  debates,  lengthy  and  impas- 
sioned as  they  were,  changed  more  than  two  or  three 
votes.  Like  most  major  legislative  decisions,  this  was  a 
Convention   decision   only   in  form.  The  assembled 
law-givers  confirmed  a  decision  that  had  been  in  the 
making  since  before  the  body  first  met,  had  been 
crystallized   outside   the   meeting  haU   and,   indeed, 
outside  the  committee  rooms." 
The    1968    Hawaii    Constitutional   Convention   early   and 
quickly  disposed  of  unicameralism  by  an  advisory  vote,  opting 
for  bicameralism  in  a  vote  of  66  to  10.  In  Norman  Meller's  book 
With  An  Understanding  Heart :  Constitution  Makings  in  Hawaii, 
the  author  states: 

"In  the  absence  of  either  scandal  or  exigency  causing 
pubUc  disfavor  with  bicameralism,  and  lacking  strong 
leadership  sufficient  to  carry  unicameralism  through 
the  barrier  of  inertia  and  against  the  drag  of  precedent, 
unicameralism  for  state  legislatures  is  foredoomed. 
Once  again,  this  time  in  Hawaii,  the  mock  battle  against 
bicameralism  was  fought  and  unicamerahsm  appeared 
to  make  no  greater  advances  than  when  it  was  proposed 
in  1950.  The  only  difficulty  the  issue  raised  was  pro- 
cedural: how  to  dispose  of  it  in  advance  so  that  the  two 
legislative  committees  could  get  on  with  their  work, 
safe  in  the  knowledge  that  Hawaii's  legislature  would 
remain  conventionally  bicameral." 
The  fateful  1967-1968  Maryland  Convention  considered, 
debated  and  rejected  a  one-house  legislative  assembly.  As  the 


ballot  was  going  to  be  given  to  the  voters  as  a  whole  constitution 
or  none  at  all,  the  deep  devotion  to  the  cause  by  some  uni- 
cameraUsts  was  more  than  offset  by  the  fear  that  so  "radical"  a 
change  would  aUenate  voters  and  threaten  the  total  product,  a 
result  that  may  not  occur  in  Montana,  as  they  have  the  option 
of  treating  such  an  issue  as  a  separate  item.  According  to  one 
author,  debate  on  this  issue  rose  considerably  above  the  quality 
of  most  convention  debates,  because  the  normal  preoccupation 
with  specific  issues  seldom  provided  opportunity  for  discussion 
on  fundamental  questions.  But  it  was  defeated  92  to  39. 

From  the  turn  of  the  century  untO  the  late  thirties  interest 
in  unicameralism  increased.  In  1937,  the  year  Nebraska  adopted 
the  system,  twenty-one  legislatures  considered  amendments  to 
inaugurate  the  plan.  During  the  following  legislative  season  the 
number  fell  to  seven.  A  minority  report  of  the  Committee  on 
the  Legislative  Department  strongly,  but  without  success,  urged 
the  Missouri  Constitutional  Convention  of  1943  to  adopt  uni- 
cameralism. In  1945  the  voters  defeated  such  an  amendment. 
Since  then  its  interest  seemed  to  have  disappeared  from  the 
scene,  except  during  Constitutional  Conventions.  Why  does 
bicameralism  maintain  such  a  strong  hold  over  state  govern- 
ment? 

(CONT'D  IN  NEXT  ISSUE) 


"A  constitution  states  or  ought  to  state,  not  rules  for  the 
passing  hour  but  principles  for  an  expanding  future."  Justice 
Benjamin  N.  Cardozo,  The  Nature  of  the  Judicial  Process  (New 
Haven,  Yale  University  Press,  1921)  p.  24. 
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The  California  "School  Tax"  Case   Cont'd 

pivotal  position  of  education  to  success  in  American 
society  and  its  essential  role  in  opening  up  to  the  indi- 
vidual the  central  experiences  of  our  culture  lend  it  an 
importance  that  is  undeniable."  ...  Thus,  education 
is  the  Ufehne  of  both  the  individual  and  society. " 
The  Court  concluded: 

By  our  holding  today  we  further  the  cherished  idea  of 
American  education  that  in  a  democratic  society  free 
pubUc  schools  shall  make  available  to  aU  children 
equally  the  abundant  gifts  of  learning.  This  was  the 
credo  of  Horace  Mann,  which  has  been  the  heritage 
and  the  inspiration  of  this  country.  "I  beUeve,"  he 
wrote,  "in  the  existence  of  a  great,  immortal  immut- 
able principle  of  natural  law,  or  natural  ethics,  -  a 
principle  antecedent  to  all  human  institutions,  and 
incapable  of  being  abrogated  by  an  ordinance  of  man 
...which  proves  the  absolute  right  to  an  education  of 
every  human  being  that  comes  into  the  world,  and 
which,  of  course,  proves  the  correlative  duty  of  every 
government  to  see  that  the  means  of  that  education 
are  provided  for  all.  ..."  (Original  italics.)  (Old  South 
Leaflets  V,  No.  109)  (1846)  pp.  177-180  (Tenth 
Annual  Report  to  Mass.  State  Bd.  of  Ed.),  quoted  in 
Readings  in  American  Education  (1963  Lucio  ed.) 
p.  336.)" 

The  importance  of  the  decision  to  Montana  is  clear.  In  look- 
ing at  the  current  Montana  Constitution  and  the  equalization 
program,  the  decision  will  have  to  be  fuUy  analyzed  in  terms 
of  Montana. 
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The  Week  In   Review 

-The  Glasgow  Constitutional  Convention  Workshop 

Glasgow  attorney  Leonard  Langen  said  that  it  is  generally 
accepted  in  judicial  ranks  that  judges  should  be  appointed  in- 
stead of  being  elected,  and  subject  to  review  by  a  qualification 
panel  which  would  include  judges,  lawyers  and  laymen.  1 0-9-7 1 
-  Gt.  Falls  Tribune. 

By  video  tape,  M.S.U.  Professor  Richard  Roeder  urged  the 
joint  election  of  Governor  and  Lieutenant  Governor  and  hold- 
ing state  elections  in  odd  years,  so  as  not  to  compete  with 
presidential  elections.  10-9-71  -  Gt.  Falls  Tribune. 

-Editorial  Comments 

The  Missoulian  commented  on  the  recommendation  for  crea- 
tion of  two  educational  boards,  one  for  the  university  system 
and  one  for  elementary  and  high  schools,  and  termed  it  "not  a 
very  good  idea"  and  recommended  an  expanded  staff  to  help 
the  workload.  Removal  of  the  voting  power  of  the  State  School 
Superintendent  and  Attorney  General  on  a  new  state  board  was 
termed  an  "excellent  idea"  because  of  the  conflict  of  interest 
they  have  in  recommending  policy  and  giving  legal  advice 
respectively .  The  Governor  and  Lt.  Governor  running  as  a  team, 
and  the  Governor  given  the  power  of  appointing  his  own  at- 
torney general,  State  Superintendent  of  Schools  and  Secretary 
of  State  was  termed  "probably  ...  best."  10-3-71. 

According  to  the  Montana  Standard    Butte  Daily  Post, 
"Allowing  public  representatives  to  assist  in  the  selec- 
tion of  judges,  and  to  help  investigate  charges  of  ju- 
dicial misconduct  or  incompetence  would  result,  we 
think,  in  a  judiciary  which  enjoys  a  greater  measure 
of  pubhc  confidence." 
The  editorial  gave  tacit  approval  to  a  plan  to  have  a  judicial 
council  recommend  candidates  to  the  bench,  who  would 
then  go  before  the  people  for  a  vote  to  determine  whether  the 
judge  would  return  to  the  bench,  or  have  another  judge  nomin- 
ated. 10-5-71. 

The  Hardin  Tribune  suggested  that  appointive  state  officials, 
except  for  Governor  and  Lt.  Governor  would  be  "drastic 
surgery."  9-30-7 1 . 

The  Missouhan  suggests  that  giving  the  Legislature  the 
"general  power  to  levy  taxes  is  a  'constitutional  issue'  but  to 
specify  what  taxes  are  to  be  levied  is  a  'legislative  issue'." 
9-30-7 1 . 
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that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  that  the  upcoming  Constitutional  Conven- 
tion is  not  an  expensive  exercise  in  futility. 
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Religion  and  the  Constitution 


Part  Two  of  a  Series 


Religion  enters  into  any  discussion  of  the  Montana  Constitu- 
tion.  Montana  has  a  number  of  provisions  that  immediately 
come  into  the  picture:  a  guarantee  of  the  free  exercise  and  en- 
joyment of  rehgious  worship  (  Art.  II,  sec.  4  );  exemption  of 
places  of  worship  from  taxation  (  Art.  XII,  sec.  2  )  forbidden 
to  appropriate  public  funds  for  religion  (  Art.  V,  sec.  35  );and 
a  prohibition  of  expending  public  funds  for  religion  (  Art  XI, 
sec.  8). 

Of  concern  also  is  the  United  States  consitutional  provision 
sion.  As  the  1st  amendment  to  the  U.  S.  Constitution  has  been 
made  binding  on  the  states,  it  is  important  to  see  what  limita- 
tions are  on  the  convention  in  this  area. 

A  look  at  the  1st  amendment  (  see  insert  )  shows  that  there 
is  a  free  exercise  clause  and  an  establishment  clause.  Unlike  the 
free  exercise  clause,  the  estabUshment  clause  does  not  depend 
on  showing  of  direct  governmental  compulsion,  and  is 
violated  by  laws  which  estabUsh  an  official  rehgion  whether  or 
not  the  laws  coerce  individuals  who  do  not  observe  those  laws. 
Engel  vs.  Vitale,  ( 1 962)  370  U.  S.  42 1 ,  8  L  ed2d  60 1 .  82  S.  Ct. 
1261. 


The  most  immediate  purpose  of  the  establishment  clause 
rests  on  the  belief  that  a  union  of  government  and  religion 
tends  to  destroy  government  and  degrade  religion,  and  upon  an 
awareness  of  the  historical  fact  that  governmentally  estabUshed 
religions  and  religious  persecutions  go  hand  in  hand. 

The  door  of  the  free  exercise  clause  stands  tightly  closed 
against  governmental  regulation  of  religious  beliefs.  Sher- 
vert  vs.  Verner  (1963)  374  U.  S.  398,  10  L.  Ed  2d  965,  83  S. 
Ct.  1790.  The  court  added,  however,  that  government  might  re- 
gulate certain  overt  acts  prompted  by  religious  beliefs  or  prin- 
ciples without  infinging  the  "free  exercise"  clause  where  such 
acts  pose  some  substantial  threat  to  pubhc  safety,  peace,  or 
order,  but  that  only  the  gravest  abuses,  endangering  paramount 
interests,  give  occasion  for  permissible  limitation  of  religious 
freedom. 

i;.;  "Congress  shall  make  no  law  respecting  an  establisK-  W 
.Y,  ment  of  religion  or  prohibiting  the  free  exercise  W 
M      thereof."  [;) 

::.-   ...  U.  S.  Constitution,  Amendment  One  W 
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ONE  HOUSE  or  TWO? 


Part  Two  of  a  Series 


Under  its  constitution  of  1776,  Pennsylvania  placed  the  executive  power  of  the  state  in  the  hands  of  a  President  and  a  Supreme 
Executive  Council,  with  lawmaking  powers  vested  in  a  single  body  known  as  the  General  Assembly  of  Freemen. 

Public  opinion  changed,  however.  In  1784,  the  Committee  on  the  Defects  and  Alterations  of  the  Constitution  said: 

"...  your  Committee  humbly  conceives  the  said  Constitution  to  be  in  this  respect  materially  defective:  1;  Because  if  it 
should  happen  that  a  prevailing  faction  in  that  one  House  was  desirous  of  enacting  unjust  and  tyrannical  laws,  there  is  no 
check  upon  their  proceedings.  2.  Because  an  uncontrolled  power  of  legislation  will  always  enable  the  body  possessing  it  to 
usurp  both  the  judicial  and  the  executive  authority,  in  which  case  no  remedy  would  remain  to  the  people  but  revolution." 
Four  years  later,  at  the  13th  General  Assembly  session,  a  delegate  rose  and  said: 

"...  the  government  of  the  United  States,  under  the  Articles  of  Confederation,  consisted  only  of  a  single  branch.  The 
wisest  heads  and  the  most  virtuous  hearts  in  our  nation  have  agreed  in  condemning  this  inefficient  and  dangerous  arrange- 
ment." 
Before    the    1 7th    century   the    American    colonial  legislatures  werg,  however,  almost   without  exception,  unicameral  in  form. 
Thomas  Jefferson  felt  that  two  Houses  representing  the  same  electorate  served  no  useful  purpose  and  that  if  the  lower  house  could 
not  be  chosen  by  a  broader  electorate,  one  of  the  Houses  was  superfluous  and  should  be  dispensed  with.  He  originally  suggested  that 
the  Senate  be  chosen  by  the  House;  for  a  "choice  by  the  people  themselves  is  not  generally  distinquished  for  its  wisdom.  This  first 
secretion  from  them  is  usually  crude  and  heterogeneous.  But  give  to  those  so  chosen  by  the  people  a  second  choice  themselves,  and  they 
generally  will  chose  wise  men." 

Ben  Frankhn  hkened  the  bicameral  system  to  a  cart  with  a  horse  hitch  to  each  end,  pulhng  in  opposite  directions. 
And.  Alexander  Hamilton  states  in  No.  62  of  the  Federalist  Papers: 

"The  necessity  of  a  Senate  is  not  less  indicated  by  the  propensity  of  all  single  and  numerous  assemblies,  to  yield  to  the  im- 
pulse of  sudden  and  violent  passions,  and  to  be  seduced  by  factious  leaders  into  intemperate  and  pernicious  resolutions." 
At  the  time  of  the  forming  of  our  country,  people  saw  that  the  need  for  an  upper  house  grew  out  of  the  faults  of  the  lower  house. 
John  Adams'  influential  Thoughts  on  Government  summarized  these  deficiencies.  He  was  disturbed  by  Thomas  Paine's  advocacy  of  the 
unicameral  system  and  felt  that  his  "crude  ignorant  notion  of  a  government  by  one  assembly,  will  do  more  mischief,  in  dividing  the 
Friends  of  Liberty,  than  all  the  Tory  Writings  together." 

(Cont'd  on  Page  Three) 
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EDITOR'S    CORNER 


Distinction 


PART  ONE 


To  say  what  a  constitution  ought  not  to  be  implies  that  the 
speaker  knows  what  a  constitution  should  be.  As  stated  by  the 
Billings  Gazette  in  an  August  12,  1  971 ,  editorial: 

"  A  constitution  should  establish  certain  principles 
in  man's  relationships  with  his  fellow  man  and  with 
the  governing  bodies. 

It  should  contain  the  general,  flexible  framework 
for  state  government  and  a  bill  of  rights  for  the 
citizeru'y  to  protect  it  against  unjust  incursions  by 
that  government." 
The  above  prescription,  while  helpful,  cannot  be  exclusively 
looked  to  for  guidance.  This  is  because  it  ignores  the  basic  dis- 
tinction between  state  and  national  authority  and  the  basic  dis- 
tinction between  state  constitutions  and  the  U.  S.  Constitution. 
That  vital  distinction  is  crucial  for  the  delegates  to  the  con- 
vention. To  ignore  it  will  be  to  produce  a  document  that  wOl 
invite  difficulties. 

The  federal  government  is  one  of  delegated  and  granted 
powers.  The  federal  government  can  only  do  that  which  it  is 
permitted  to  do  by  the  U.  S.  Constitution.  To  see  if  contem- 
plated action  is  constitutional  or  unconstitutional,  one  looks 
for  a  grant  or  delegation  of  power.  That  which  is  not  expressly 
granted  is  forbidden. 

Unlike  the  U.  S.  Constitution,  which  is  a  document  of 
granted  powers,  state  constitutions  are  instruments  of  limita- 
tion. When  one  questions  certain  governmental  activity  at  the 
state  level,  one  looks  to  the  state  constitution  to  see  if  there 
are  any  limitations  it  may  impose  on  the  state's  power. 

Unlike  the  federal  government,  therefore,  a  state  govern- 
ment -  -  usually  its  legislature  -  -  may  do  anything  not  for- 
bidden by  either  the  U.  S.  Constitution  or  the  State  Constitu- 
tion. 

For  this  reason,  a  state  constitution  is  spoken  in  terms  of  a 
restraining  or  limiting  document,  while  the  U.  S.  Constitution 
is  spoken  of  as  a  granting  document. 

After  setting  forth  the  basic  structure  of  government  and  a 
bill  of  rights,  most  state  constitutions-  -  Montana  not  excluded 
--contain  abundant  enumeration  of  powers  and  tend  to  re- 
semble a  loose  collection  of  miscellaneous  statutes. 

The  point  is  this'  if  the  state  government  can  do  that  which 
is  not  prohibited  by  the  U.  S.  or  State  Constitution,  the  consti- 
tutional enumeration  of  powers  is  pointless,  for  the  State  al- 
ready has  the  powers  not  denied  and  enumeration  can  neither 
enlarge  not  liijiit  them. 

This  has,  of  course,  to  be  somewhat  qualified.  Enumeration 
of  powers  are  sometimes  placed  in  a  constitution  out  of  caution 
or  to  remind  the  legislature  of  its  responsibilities,  but  often 
with  no  intention  of  limiting  its  scope  in  that  particular  area. 


history  of  constitutional 
conventions 

A  Continuing  Series 


Would  he  convene  one  ?  It  would  neither  be  "just,  safe,  or 
proper"  for  him  to  assume  the  responsibihty  under  the  circum- 
stances, and  he  did  not  have  any  "good  reason  to  expect  that 
the  proceeding  would  be  declared  valid,  and  approved." 

The  Call  for  a  Convention  Made. 

Acting  Governor  Meagher  did,  however,  comply  with  the 
"requisition"  -  -  as  he  termed  the  letter  from  "numerous  citi- 
zens" of  the  Territory  -  -  as  he  termed  the  ten  prominent 
Democrats. 

Believing  that  it  conveyed  the  "earnest  wished  of  the  Terri- 
tory at  large",  he  issued  an  Official  Proclamation  on  January 
19,  1866.  It  called  upon  the  "people  of  Montana  to  assemble, 
under  a  full  and  fair  representation"  at  Helena  on  March  1, 
1866. 

The  Proclamation  provided  for  delegates  from  eight  of  the 
Territory's  nine  counties.  Madison,  Edgarton,  now  Lewis  and 
Clark),  and  Deer  Lodge  were  to  send  ten  delegates  each.  Beaver- 
head, Gallatin,  Jefferson,  Missoula  and  Choteau,  five  each,  for 
a  Convention  total  of  fifty-nine. 

County  clerks  were  directed  to  make  proper  arrange- 
ments for  county  elections  on  February  7,  1866.  Meagher 
cautioned  in  the  Post; 

The  best  care  should  be  taken  in  the  election  of 
the  delegates,  to  have  the  mining  and  farming  inter- 
ests, especially  represented  fully  and  effectively. 
These  are  the  main  and  paramount  interests  in  the 
Territory.   The  one  originating,  the  other  vitally 
sustaining  it,  the  Territory  cannot  be  said  to  speak 
with  authority  where  these  interests  are  overborne 
by,  or  inadequately  represented  in  the  presence  of 
any  other. 
His    comments    closely  parallelled  those  of  late   regarding 
whether  restrictions  should  be  placed  on  the  number  of  attor- 
neys at  Montana's  upcoming  Convention,  and  whether  farmers 
and  ranchers  should  have  a  minimum  guaranteed  representa  - 
tion.  Then,  like  now,  many  felt  that  the  "experts"  should  be 
on  tap  rather  than  on  top. 

Meagher  recommended  a  preliminary  meeting  of  February 
10,  1866,  "at  which  meeting  it  will  be  well  for  the  people  of 
the  county  to  instruct  their  delegates  in  the  views  and  proposi- 
tions it  is  most  desirable  to  have  submitted  to  the  Convention." 
Still  no  mention  of  why  the  Convention  was  being  called.  His- 
tory books  have  taken  for  granted  that  it  was  called  to  write  a 
Constitution.  As  we  shall  see,  that  was  never  its  publicly  an- 
nounced purpose! 


Where  the  difficulty  arises,  however,  is  that  almost  every 
work  of  a  constitution  on  the  state  level,  though  it  purports 
to  be  enabling,  is  apt  to  operate  in  some  way  as  a  limitation 
upon  the  legislative  action.  We  will  see  why  next  issue. 
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Religion  and  the  Constitution  -  cont'd 

Government  in  our  democracy,  state  and  national,  must  be 
neutral  in  matters  of  religious  theory,  doctrine,  and  practice, 
and  may  not  be  hostile  to  any  religion  or  to  the  advocacy  of  no 
religion,  nor  may  it  aid.  foster,  or  promote  one  religion  or  reh- 
gious  theory  against  another  or  even  against  the  militant  oppo- 
site. Epperson  vs.  Arkansas  (1968)  393  US  97,21  L  Ed  2d  228, 
89  S.  Ct.  266. 

State  constitutions  typically  have  both  general  and  specific 
clauses  banning  various  aspects  of  an  establishment  of  religion 
and  the  free  exercise  thereof. 

Article  111,  sec.  4  of  the  Montana  Constitution  guarantees 
the  free  exercise  and  enjoyment  of  religious  worship.  (See 
insert   ). 

In  its  1968  report,  the  Legislative  Council  concluded  that  all 
six  constitutions  used  for  comparative  purposes  have  similar 
provisions,  three  having  nearly  identical  statements  to  the  U.  S. 
Constitution. 

The  Council  concluded  that  this  section  could  be  replaced 
with  a  "more  adequate  statement  similar  to  the  federal  provi- 
sion and  to  the  Alaska  provision  which  reads'  'No  law  shall  be 
made  respecting  an  establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof. 

In  the  report  entitles  "Constitutional  Provisions  Proposed  by 
Constitution   Revision  Commission   Subcommittees"  the  sub- 
committee recommended  that  the  present  provision  be  replaced 
with  the  provision  from  that  Alaska  constitution. 

The  Montana  Constitution,  in  Article  XII,  section  2, 
exempts  "places  for  actual  religious  worship"  from  taxation. 
The  Council,  in  its  report  concluded  that  the  section  is  "ade- 
quate". However,  the  Constitution  Revision  Commission  Sub- 
committee recommendation  was  that  the  "section  appears  to 
be  statutory  in  nature  .  .  .  ". 

No  supreme  court  has  invalidated  tax  exemptions  for  chur- 
ches  as  violative  of  estabhshment  bans  in  either  the  federal  or 
state  constitutions,  and  in  fact  the  constitutionality  of  such 
exemptions  has  been  accepted  in  a  number  of  decisions. 


"The  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship,  without  discrimination,  shall 
forever  hereafter  be  guananteed.  and  no  person 
shall  be  denied  any  civil  or  political  right  of  privi- 
lege on  account  of  his  opinions  concerning  rehgion, 
but  the  hberty  of  conscience  hereby  secured  shall 
not  be  construed  to  dispense  with  oaths  or  affir- 
mations, excuse  acts  of  hcentiousness,  by  biga- 
mous or  polygamous  marriage,  or  otherwise  justify 
practices  inconsistent  with  the  good  order,  peace, 
or  safety  of  the  state,  or  opposed  to  the  civil  auth- 
ority thereof,  or  of  the  United  States.  No  person 
shall  be  required  to  attend  any  place  of  worship 
or  support  any  ministry,  religious  sect,  or  denom- 
mation,  against  his  consent;  nor  shall  any  prefer- 
ence be  given  by  law  to  any  reUgious  denominations 
or  mode  of  worship." 

Article  II,  Sec.  4,  Montana 


Further,  the  weight  of  authority  in  the  courts  scstams  the 
constitutionally  of  tax  exemptions  to  church-related  educa- 
tional institutions,  and  is  customarily  extended  to  charitable 
organizations  operated  by  church  groups  without  being  deemed 
unconstitutional  as  violative  of  the  establishment  ban.  For  a 
treatment  of  these  matters  see  Antieau,  Carroll  and  Burke, 
Religion  under  the  State  Constitutions  (  Central  Law  Books 
Co.,  Brooklyn,  N.  Y.,  1965.  ) 

The  last  two  Montana  provisions  concern  the  ban  on  appro- 
priating public  funds  for  reUgion  and  a  prohibition  against  ex- 
tending public  funds  for  religion.  These  two  provisions,  their 
implications,  and  the  most  recent  of  U.  S.  Supreme  Court  deci- 
sions will  be  treated  at  length  in  subsequent  articles. 


Continued  Next  Issue 
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One  House  or  Two?  Cont'd 

Unicameralism  has  the  support  of  some  current  legislators  in  Montana.  Representative  Brad  Parish  (D-Lewistown)  spoke  in  favor  of 
the  one  -  house  legislature  at  a  Havre  and  Glasgow  seminar  on  constitutional  revision.  Representatives  Dorothy  Bradley  (D-Bozeman) 
and  Robert  Brown  (R-Whitefish)  recently  asked  candidates  for  the  constitutional  convention  to  support  a  one  -house  legislature.  The 
Great  Falls  Tribune  editorial  page  on  October  20,  1971 ,  reported  that  it  "is  encouraging  that  sentiment  for  trying  the  unicameral  sys- 
tem is  growing  in  Montana." 

The  mistiness  of  the  years, obscures  the  exact  origin  of  the  bicameral  legislature,  but  it  can  be  traced  to  the  British  Parliament.  Some 
historians  argue  that  the  cleavage  between  social  classes  was  responsible.  Others  ascribe  it  to  political  convenience.  Whichever,  Parlia- 
ment became  the  object  of  imitation  by  the  American  colonies  and  attack  by  French  philosophers,  and  its  two  Houses  were  generally 
accepted  as  a  reflection  of  the  divisions  of  English  society  into  nobility  and  commonalty. 

The  House  of  Lords  was  a  hereditary  body  whose  members  held  their  seats  by  right  of  birth  into  the  English  peerage,  and  the  House 
of  Commons  was  an  elected  body,  supposedly  representative  of  the  enfranchised  commoners. 

Each  body  was  consistently  trying  to  abolish  the  other  body,  a  question  posed  for  modern-day  reformers.  Which  house  goes?  The 
House  of  Commons  on  Februrary  6,  1649,  declared  that  "the  House  of  Peers  in  Parliament  is  useless  and  dangerous  and  ought  to  be 
abolished.  And  that  an  Act  be  brought  in  to  that  purpose." 

By  1906  the  Labor  Party  in  England  had  included  a  plank  in  its  platform  calling  for  the  abolition  of  the  House  of  Lords  and  the  in- 
stitution of  a  unicameral  legislature.  In  1907  the  House  of  Commons  passed  a  resolution  affirming  the  behef  of  the  lower  House  that 
the  Upper  House  ought  to  "so  restricted  by  law  as  to  secure  that  within  the  Umits  of  a  single  Parliament  the  final  decision  of  the 
Commons  shall  prevail." 

To  which  the  Laborite  Henderson  moved  the  amendment  that  "the  Upper  House  being  an  irresponsible  part  of  the  legislature  and 
out  of  necessity  representative  only  of  interests  opposed  to  the  general  well-being  is  a  hindrance  to  national  progress  and  ought  to  be 
abohshed." 

Eighteenth-century  French  philosophers  made  the  first  general  attack  upon  the  unicameral  system.  The  leaders  of  the  French  Revolu- 
tion explicitedly  refused  to  adopt  such  a  system.  Condorcet  theorized  that  the  bicameral  form  violated  the  unity  of  sovereignty,  that 
having  two  or  more  legislative  chambers  was  equivalent  to  having  two  or  more  sovereign  powers. 

Continued  Next  Issue 
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The  Week  In   Review 

—  -  Dean  Robert  Sullivan,  Dean  of  the  U.  of  M.  Law 
School  .called  for  a  judiciary  that  is  accountable  to  the  people 
in  urging  a  close  look  at  a  proposed  judicial  article  at  the  3rd 
Citizen's  Conference  on  the  Montana  Courts  in  Missoula, 
October    15.    1971. 

—  —  An  editorial  in  the  Tribune  urged  open  committee 
sessions  and  open  general  sessions  as  essential  to  the  public 
interest.  Great  Falls  Tribune,  10-17-71. 

—  —    Tribune    correspondent   John   Kuglin  sugg_ests  that 
"environmental  protection  is  expected  to  be  one  of  the  most 
controversial  issues  to  be  debated  by  the  1972  Constitutional 
Convention."   Great    Falls   Tribune.    10-17-71. 

According  to  an  editorial  in  the  Missoulian,  in  reflecting 

on  the  Bill  of  Rights  and  a  new  Constitution,  voters  should 
"question  and  probe  candidates  about  what  they  would  include 
or  exclude  from  the  new  Bill  of  Rights  which  the  Convention 
must  draft."  The  editorial  went  on: 

"  The  real  sticklers  facing  the  convention  lie  in 
such  subjects  as:  The  right  of  privacy,  especially 
against  wiretapping  and  electronic  surveillance, 
and  whether  evidence  gathered  by  eavesdropping 
ma>  be  admitted  in  court;  the  right  to  have  a  non- 
secret,  open  government:  protection  of  individuals 
subject  to  government  investigations;  protection 
from  discrimination  on  the  basis  of  sex,  handicaps, 
membership  in  organizations,  race,  color,  creed  , 
and  national  origin;  protection  against  discrimina- 
tion in  housing  and  employment;  and  a  statement 
on  such  "rights"  as  a  clean  environment,  medical 
care,  education  and  work."  The  MissouUan,  10-7-71 

"R.  C.  H.  ",  writing  in  the  Boulder  Monitor,  10-7-71, 

states:  "  I  do  not  think  we  should  junk  all  of  the  oldConstitu- 
tion,  just  streamline  it  to  fit  present  and  future  political  condi- 
tions of  our  state." 

-  -  Candidate  Cedar  Aronow.  Shelby,  says  that  if  the 
county  consolidation  "can  of  worms"  is  opened  at  the  Consti- 
tutional Convention  "we're  hable  to  find  our  Courthouse  in 
Great  Falls."  He  suggested  a  separate  vote  on  the  matter  if  the 
"big  cities  do  manage  to  bully  their  county  consolidation  issue" 
through  the  Convention."  Shelby  Promotore.  10-7-71. 


The  Bilhngs  Gazette,  in  a  recent  editorial,  championed 

the  cause  of  home  rule  as  offering  the  cities  a  chance  to  do  a 
better  job  by  "removing  barriers  which  hinder  instead  of  help." 
10-19-71,  Bilhngs  Gazette. 

"A  Constitution  that  embodies  a  series  of  what  are  essen- 
tially legislative  enactments  inevitably  reduces  the  elasticity  of 
government,  rendering  it  less  capable  of  adaptation  to  unfore- 
seeable changes  in  the  areas  of  its  operation."  Inter-Law  School 
Committee  Report,  N.Y.  Leg.  Doc.  No.  57,  15  8. 

"When  legislation  is  permitted  to  infiltrate  a  constitution  it 
shackles  the  hands  of  the  men  and  women  elected  by  the  people 
to  exercise  public  authority."  Gov.  Alfred  E.  Driscoll,  Record 
of  the  New  Jersey  Constitutional  Convention  (Trenton,  1947) 
1,7. 

"Litigation  thrives  on  constitutional  verbosity."  "An  Ideal 
State  Constitution",  The  Annals  of  the  American  Academy  of 
Political  and  Social  Science,  181  (September  1935).  4. 
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Ex-Governor:  Streamline  not  Re-write 


Former  Governor  John  W.  Bonner  believes  Montana's  Con- 
stitution is  a  noble  document  that  needs  streamlining  but 
should  not  be  completely  rewritten. 

He  said  in  an  interview  he  would  favor  a  limited  constitu- 
tional convention  "for  the  sole  purpose  of  streamlining  state 
government"as  New  York  and  New  Jersey  did  several  years 
ago. 

Otherwise,  he  would  not  tamper  with  Montana's  78-year-old 
Constitution. 

Bonner  rejected  most  of  the  arguments  set  forth  a  week  ago 
by  Rep.  James  E.  Murphy,  R-Kalispell,  who  feels  the  state  Con- 
stitution is  so  antiquated  that  a  constitutional  convention 
should  write  a  new  one. 

"With  our  excellent  contitutions.  I  don't  think  a  convention 
is  necessary   to  rewrite  it  in  its  entirety,"  said  Montana's  last 

Democratic  governor  (1949-53).  "We  should  have  a  constitu- 
tional convention  whose  object  is  to  make  it  modern  to  meet 
now-existing  conditions  which  the  original  constitutional  con- 
vention did  not  anticipate." 

He  feels  the  Constitution  should  be  changed  to  give  the 
legislature  authority  to  consolidate  departments,  commissions, 
and  bureaus  of  the  state  government.  He  says  this  would  bring 
about  governmental  economy  which  the  people  are  demanding. 

"In  my  journeys  around  the  state  trymg  cases,  I  have  found 
that  what  people  want  now  is  economy    in  state  and  local 


governments,"  Bonner  said.  "People  complain  that  all  we  hear 
about  now  is  how  that   Legislature  can  meet  the  budgets  of 
state  agencies  without  one  word  being  said  about  enacting  mea- 
sures to  economize." 

"They  feel  local  and  state  governments  are  no  different  than 
households  and  businesses  -  that  we  should  not  live  beyond  our 
financial  means." 

"This  philosophy  is  growing  day  by  day  and  will  be  an  issue 
in  the  next  campaign.  People  feel  they've  got  their  backs  against 
the  wall  financially  and  that  taxes  have  long  since  reached  the 
ceiling  of  reasonableness." 

Speaking  as  a  former  governor,  former  attorney  general  and 
a  practicing  attorney,  Bonner  said  he  believes  "the  fundamental 
principles  and  provisions  of  the  Montana  Constitution  are  ade- 
quate to  preserve  the  right  of  the  people.  All  we  need  to  do 
is  bring  it  up  to  date  to  meet  new  conditions  such  as  problems 
confronting  us  because  of  the  growth  of  government. 

He  disagreed  with  Murphy  that  the  Constitution  was  written 
to  benefit  vested  interests,  mainly  the  early  day  Copper  Kings, 
that  it  hamstrings  local  government  and  it  is  too  detailed. 
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Religion  and  the  Constitution 


PART  TWO 


Aid  to  church-related  organizations  is  covered  in  two  Mon- 
tana Constitutional  provisions:  .(Article  V,  Section  35  and  Ar- 
ticle XI,  Section  8.  See  the  inserts  for  the  pertinent  portions  of 
these  provisions. 

All  but  eleven  states  have  constitutional  provisions  prohib- 
iting the  use  of  public  funds  for  the  support  of  sectarian  pur- 
poses or  schools.  Thirteen  states  have  extremely  strong  provi- 
sions -  -  including  Montana  -  -  that  are  more  restrictive  than  the 
general  wording  of  the  First  Amendment  to  the  U.  S.  Constitu- 
tion 

"No  appropriations  shall  be  made  ...  to  any  de- 
I  nominational  or  sectarian  institution  or  association." 
Art.  V,§35. 

When  the  Constitution  of  the  United  States  was  first 
adopted,  and  for  a  time  thereafter,  funds  and  property  were 
often  given  to  churches  by  governments.  It  is  most  likely,  how- 
ever, that  the  U.  S.  Supreme  Court  would  invalidate  such  gifts 
today. 

Use  of  rental  of  government  property  by  religious  groups- - 
if  not  on  a  permanent  basis  -  -  is  ordinarily  sustained. 

Under  a  number  of  state  constitutions,  courts  have  upheld 
the  grant  of  public  funds  to  hospitals  operated  by  religious 
groups  if  all  are  served  regardless  of  creed  and  where  there  is  no 
effort  to  advance  the  particular  religion,  but  not  in  those  states 
with  restrictive  provisions. 


The  permissibility  of  state  aid  to  church-related  schools  and 
colleges  under  the  Federal  Constitution  has  not  been  much  liti- 
gated. In  June,  1971,  the  U.  S.  Supreme  Court  did  speak  to  the 
issues.  The  importance  of  these  decisions  are  important  because 
they  set  the  limit  of  aid  under  the  less  strict  U.  S.  Constitution. 
If  the  Montana  provisions  were  repealed  or  replaced  with  just 
the  U.  S.  Constituional  provision,  the  recent  decisions  would 
define  current  boundaries.  Otherwise,  we  must  look  to  the 
Montana  Supreme  Court  and  its  decisions  to  see  what  is  per- 
missible under  the  current  provisions.  Future  issues  will  discuss 
the  LI.  S.  Supreme  Court  decisions  and  the  cases  decided  in 
Montana. 


"Neither  the  Legislative  Assembly,  nor  any 
County,  City,  Town,  or  School  District,  or  other 
public  corporations,  shall  ever  make  directly  or  in- 
directly any  appropriation,  or  pay  from  any  public 
fund  or  moneys  whatever,  or  make  any  grant  of 
lands  or  other  property  in  aid  of  any  church  or  for 
any  sectarian  purpose,  or  to  aid  in  the  support  of 
any  school,  academy,  seminary,  college,  university, 
or  other  literary,  scientific  institution,  controlled 
in  whole  or  in  part  by  any  church,  sect  or  denomi- 
nation whatever."   Art.  XI,  §  8. 
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PART  TWO 

The  point  was  made  last  week  that  State  Constitutions  are 
limitations  upon  the  powers  of  State  Governments,  most  no- 
ticeably the  legislature.  Excessive  grants  of  power  are  dangerous 
because  the  power  is  there  even  if  not  granted  and  because  even 
though  a  grant  of  power  or  an  enabling  clause  purports  to  be  en- 
abUng,  it  is  apt  to  operate  in  some  way  as  a  limitation. 

The  problem  arises  because  of  the  ancient  canon  of  construc- 
tion used  by  state  courts  that  an  express  enumeration  excludes 
all  items  not  specifically  enumerated  (expressio  unius  est  exclu- 
sio  alterius). 

TTius.  The  express  grant  of  power  to  levy  certain  taxes  or  to 
grant  certain  specified  exemptions  from  taxation  has  been  held 
to  imply  that  no  other  taxes  could  be  levied  and  no  exemption 
could  be  granted.  Provisions  authorizing  the  legislature  to  pass 
laws  for  the  government  of  certain  named  types  of  local  sub- 
divisions -  -  cities,  counties,  towns,  etc.  -  -  has  often  resulted  in 
denials  of  the  power  to  create  and  make  laws  for  other  subdivi- 
sions such  as  special  purpose  districts.  The  power  clearly  would 
have  been  there  but  for  the  grant. 

Courts  have  frequently  held  that  the  enumeration  of  certain 
constitutional  qualifications  for  state  officers  deprives  the  legis- 
lature of  all  power  to  set  further  qualifications. 

A  clear-cut  example  of  the  possible  effects  of  ignoring  the 
fundamental  idea  that  has  been  pointed  out  is  exemplified  by 
the  proposed  judicial  article. 

The  proposed  judicial  article  vests  the  judicial  power  in  the 
senate  sitting  as  a  court  of  impeachment,  and  in  a  Supreme 
Court  and  district  courts.  Does  this  mean  that  the  legislature 
is  prohibited  from  re-establishing  the  justice  courts  that  the 
that  the  section  intends  to  eliminate,  but  does  not  expressly 
prohibit? 

The  proposed  judicial  article  provides  that  "...  in  all  civil 
cases  and  in  all  criminal  cases  not  amounting  to  felony,  upon 
default  of  appearance,  or  by  consent  of  the  parties  expressed  in 
such  manner  as  the  law  may  prescribe,  a  trial  by  jury  may  be 
waived,  or  a  trial  by  any  less  number  of  jurors  than  the  number 
provided  by  law." 

Does  the  above  provision  mean  that  in  criminal  felony  cases 
a  trial  by  jury  may  not  be  waived?  All  the  provisions  need  do  is 
say  what  is  meant.  But  by  negative  implication,  the  above  pro- 
visions can  lead  to  court-room  problems.  In  the  analysis  of  the 
work-product  of  the  Convention,  the  delegates  should  keep  in 
mind  the  essential  nature  of  state  constitutions  as  limiting  docu- 
ments. In  this  way  they  will  arrive  at  a  fundamental  document, 
and  a  shorter  one. 


history  off  constitytloiial 
convontlons 

A  Continuing  Series 

The  Stated  and  Unstated  Purpose  of  the  Convention 

1886 

The  concluding  paragraph  of  Meagher's  Proclamation  stated 
the  only  official  purpose  of  the  Convention.  It  was  not  to  write 
a  Constitution.  Or  as  they  would  have  said  back  then,  it  was 
not  for  the  purpose  of  forming  a  State  Organization  or  for 
Statehood.  Rather,  a  voice  in  the  absence  of  the  Legislature 

Circumstances  that  addressed  themselves  to  the  "practical 
good  sense  and  wholesome  ambition  of  the  people"  -  -  the  re- 
sources of  Montana";  its  "commanding  geographical  position"; 
the  "great  influx  of  capitol  and  population":  the'neglect  we 
have  suffered  at  the  hands  of  the  National  Government  and 
the  last  Congress"-; 

..demands  that,  in  the  absence  of  a  Legislature,  a  voice 
should  be  given  to  the  wants  and  just  pretensions  of 
the  Territory,  and  such  steps  be  taken  as  will  secure 
to  it  a  political  condition  that   commensurate  with 
its  growing  strength  and  accumulating  wealth. 
The  Republican  Post,  however,  was  on  the  alert,  and  sound- 
ed alarm.  On  February  3,  1866,  their  editorial  page  stated: 
Always  on  the  alert,  and  in  strong  faith,  we 
again  come  forth  to  oppose  the  mad  scheme  of  a 
few  hungry  Democratic  aspirants  for  office. 
To  the  Post,  the  "truth"  was  "that  about  three  score  Demo- 
cratic politicians  want  office."  Again,  the  absence  of  issues  of 
the  Democrat  at  this  time  forbid  us  from  knowing  the  Demo- 
crats position  on  the  matter;  but  it  is  safe  to  guess,  if  the  selt- 
evident  needs  to  be  guessed. 

Under  an  earlier  editorial  entitled  "Call  For  A  Convention," 
the  Post,  on  January  20th,  had  given  the  reason  of  a  State  Or- 
ganization --  and  part  and  parcel  a  Constitution  -  -  as  the  reason 
for  a  Convention' 

We  have  been  somewhat  surprised,  even  in  an 
age  of  marvels  poUtical  and  miscellaneous,  at  the 
appearance  in  the  "Democrat"  of  a  rather  myster- 
ious   requisition    calling    upon    Acting  Governor 
Meagher  to  summon  a  Convention,  in  which  the 
whole  Territory   may  be  represented,  irrespective 
of  party,  for  the  purpose  of  supplying  the  absence 
of  a  Legislature  and  of  memorializing  Congress  on 
our  behalf,  under  these  peculiar  circumstances.  The 
requisition  is  the  text;  the  'lead'  is  the  'Democrat' 
is  the  sermon  in  explanation,  and  sufficiently  indi- 
cates that  a  State  organization  is  the  real  aim  of  the 
requisitionists. 
We  thus  see  a  non-partisan  election  of  delegates,  county-by- 
county,  on  an  equal  population  basis  emerging  for  their  near 
future. 

The  Post  wasn't  pleased  with  the  secrecy,  and  editorially 
ascribed  the  plan  to  Democrats: 

It  will  seem  singular  that  all  knowledge  of  so  important 
a   movement   should   have  been  withheld  from  the 
general  public;  but  a  glance  at  the  signatures  to  this 
remarkable  document  shows  conclusively  that,  what- 
ever may  be  the  constitution  of  the  Convention,  the 
requisition  is  essentially  the  embodiment  of  the  wishes 
of  one  party  only. 
In   early    February,   the  Montana  Radiator  described  the 
Democrat  Convention  Meeting  in  Helena  on  January  27,  1866 
for  nominations  for  the  convention,  and  their  resolution  "That 
it  is  the  deliberate  judgment  of  this  Convention  that  the  people 
of  this  Territory  should  organize  a  State  Government." 
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ONE  HOUSE  or  TWO? 

As  a  result  of  the  British  and  American  experience,  many 
countries  today  have  bicameral  systems. 

The  second  chamber  is  usually  installed  as  a  device  to  curb 
the  possible  radicalism  of  a  lower  chamber.  Whether  it  will 
work  so  depends  largely  on  the  method  used  for  selecting  its 
members.  When  a  second  chamber  is  elected  by  direct  suffrage, 
its  composition  may  be  a  mere  reflection  of  that  of  the  lower 
House.  In  Italy  where  97  per  cent  of  the  Senate  members  are 
elected  directly,  the  upper  chamber  does  not  differ  significantly 
from  the  Chamber  of  Deputies  in  terms  of  partisan  composition 
and  political  outlook.  The  same  is  true  of  the  country  Japan. 

Because  of  a  variety  of  factors,  many  countries  have  opted 
for  the  unicameral  system:  Denmark.  Finland,  Poland,  New 
Zealand,  Costa  Rica,  Honduras,  Panama,  U.  A.  R.,  Indonesia, 
Spain,  and  Czechoslovakia.  These  countries  make  difficult  the 
argument  that  unicamerahsm  as  such  is  a  boon  to  greater  effi- 
ciency and  more  genuine  democracy,  and  lead  one  to  believe 
that  the  critical  factor  is  the  actual  role  played  by  the  members 
in  discharging  the  various  functions  of  the  legislature. 

The  second  chamber  is  sometimes  set  up  to  protect  ethnic 
minorities  against  the  possible  domination  by  the  prevailing 
national  group.  An  illustration  of  a  second  chamber  based  on 
ethnic  consideration  is  the  Burmese  Chamber  of  Nationalities, 
as  is  the  Soviet  of  Nationalitites  of  the  U.  S.  S.  R. 

Norway  considered  whether  to  have  one  house  or  two  in 
writing  their  constitution  in  1814.  They  resolved  the  dilemma 
by  doing  neither.  The  Storting  is  made  up  of  150  members 
elected  by  direct  election  for  a  four  year  term.  Only  after  the 
Storting  is  organized  does  it  divide  into  two  parts.  One  fourth 
of  the  members  are  elected  by  the  entire  Storting  to  Lagting 
and  the  remaining  three  quarters  become  members  of  the 
Odelsting. 


f"The  consequences  of  the  change  to  unicameralsim  fi 

have  inspired  numerous  reports  and  commentaries,  uU 

almost  entirely  favorable,  but  not  always  accurate  ijj 

_      in   their  implications   that  Nebraska's  apparently  ST 

JB      high  efficient  legislature  owes  its  success  to  uni-  Q. 

K      cameralism.  One  must  take  into  account,  for  ex-  So 

Jg     ample,   the   fact  that  Nebraska  has  adopted  and  J^ 

^     used  such   devices  as  the  legislative  council,  the  «| 

K     legislative  reference  bureau,  bill  drafting  services  and  jR 

fK     the  elctronic  roll  call."  ^9 

f  Talbot  D'Alemberte  and  Charles  C.  «| 

Fishbume,  Jr.,  "The  Unicameral  r^ 

Legislature,"  University  of  Florida  ^9 

Law  Review,  17  (Winter,  1965)  S 
359-60. 

America  has  had  extensive  experience  with  the  one-house 
legislature.  Pennsylvania  and  Georgia  entered  the  union  with  a 
unicameral  legislature.  They  later  added  a  second  house.  Ver- 
mont maintained  the  one-house  legislature  until  1836,  when 
it  was  abandones  in  a  constitutional  convention.  The  colonial 
legislature  of  Deleware  was  unicameral ,  but  was  changed  to 
bicameral  at  the  time  of  the  Revolution.  By  curious  coinci- 
dence the  Irish  Free  State  abolished  its  Senate  at  the  same 
time  as  Vermont  was  adding  a  second  chamber. 

Adams  gave  six  reasons  why  a  single  assembly  was  bad.  It  was, 
he  felt,  "liable  to  all  the  vices,  follies,  and  fraflties  of  an  indivi- 
dual; subject  to  fits  of  humor,  starts  of  passion,  flights  of 
enthusiasm,  partialities,  or  prejudice,  and  consequently  produc- 
tive of  hasty  results  and  absrud  judgements."Moreover,  "  a  singje 
assembly  is  apt  to  be  avoricious  and  in  time  will  lay,  without 
compunction  on  its  constituents." 

In  addition,  the  members  would  grow  ambitious,  and  per- 
petuate themselves  in  power.  If  aU  power  were  concentrated  in 
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one  elective  house,  it  would  not  be  able  to  effectively  exercise 
the  executive  and  judicial  functions  of  government.  And, 
finally,  it  would  pass  arbitrary  laws  in  its  own  interest.  A  divi 
sion  of  power,  thus,  was  essential,  necessitating  a  separate 
legislative  branch  between  the  popular  assembly  and  the  execu- 
tive. 

The  possibility  that  a  single  legislature  might  be  corrupted 
by  power  was  uppermost  in  the  mind  of  Adams  and  other 
political  theorists.  Their  experience  both  as  Europeans  and  as 
colonials  made  the  evil  manifest.  A  senate  was  essential  not 
only  as  a  council  of  revision,  but  as  a  bulwark  of  Liberty. 

f     "Adoption  of  a  unicameral  legislature  may  prove  «k 

fruitful  in  some  states.  A  small  unicameral  legisla-  ^A 

ture  may  be  especially  appropriate  in  states  where  ^9 

the  cost  of  legislature  operations  is  burdensome,  j) 

f      Apportionment  on  the  basis  of  'one  man,  one  vote'  4k 

has  removed  one  of  the  historical  justifications  for  ^^ 

bicameral  legislative  systems.  In  bicameral  systems,  <^ 

states  should  provide,  in  applying  the  principle  of  j) 

f'one  man,  one  vote'  for  differing  methods  or  pat-  5) 

terns  of  representation  in  the  two  houses."  ^\ 

State  Legislatures  in  American  9 
Politics,  American  Assembly, 
Columbia  University,  p.  6. 

While  the  bicameral  principle  was  being  accepted  and  incor- 
porated into  the  various  state  governments,  Congress  continued 
to  have  a  single  house  under  the  Articles  of  Confederation.  No 
objection  was  made  until  the  movement  for  a  general  reform 
was  well  under  way.  With  no  power  to  tax,  maintain  armies,  or 
to  regulate  commerce,  little  was  feared  of  the  Congress. 

Continued  Next  lame 


Religion  (  Cont'd  ) 

STATE  ACTIVITY  IN  USE  OF  PUBLIC  FUNDS 


-  -  Arizona.  Current  move  to  amend  the  Constitution  to  delete 
church-state  separarion. 

-  -  California.  Constitution  Revision  Committee  recommends 
change  to  allow  Parochiad. 

-  -  lUinois.  New  constitution  apppoved  in  1 970  forbidding  Paro- 
diiaid. 

-  -  Massachusetts.  Constitutional  amendment  to  permit  Parochi- 
aid  proposed;  under  consideration. 

-  -  Michigan.  Constitutional  Amendment  outlaws  all  Parochiad. 
Ruled  valid  by  State  Supreme  Court. 

-  -  Minnesota.  Constitutional  amendment  to  allow  Parochiaid 
to  be  proposed.  Commission  recommends  aid  to  church  and 
private  colleges. 

-  -  Nebraska.  Constitutional  amendment  to  permit  state  aid  to 
Parochial  Schools  up  to  one-third  their  budgets  defeated  in 
1970  Referendum. 

-  -  New  York.  Deletion  from  State  Constitution  of  Article  XI, 
Section  3  (Blaine  Amendment),  which  bars  aid  to  Parochial 
Schools  proposed. 

Continued  Next  lame 
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The  Week  In   Review 

In  on  editorial  entitled  "Shocking  Apathy  About  Constitu- 
tion", the  Great  Falls  Tribune  spoke  of  the  "disgracefully  low 
turnout  at  the  first  of  a  series  of  public  inter\iews"  by  candi- 
dates, and  the  event  being  a  "sad  reflection  on  the  interest  this 
community  has  in  the  Constitution."  10/23  /71,  Tribune 

Former  Kansas  Governor  John  .\nderson.  speaking  at  the 

Glasgow  Con-Con  workshop,  suggested  that  the  best  way  to  in- 
sure clear  representation  and  identification  between  voters  and 
representatives  was  tp  provide  for  the  election  of  legislators 
from  single-member  districts  and  to  limit  the  size  of  the  legisla- 
ture to  25  senators  and  50  representatives.  Glasgow  Courier, 
10/14/71. 

The  Lincoln  County  High  School  Board  recently  passed  re- 
solutions of  instruction  to  constitutional  convention  delegates 
in  that  area  of  instruction  favoring  making  the  office  of  State 
Superintendent  of  schools  an  appointive  position  was  unani- 
mously rejected.  Tobacco  Valley  News,  10/14/71. 

The  Western  News  of  Libby,  Montana,  took  the  editorial 

position  that  candidates  and  delegates  might  do  well  to  concen- 
trate their  study  not  on  what  the  Constitution  should  say  but 
what  it  should  not  say: 

"The  Constitution  should  not  be  concerned  with  the  spe- 
cifics of  government  .  .  .  The  constitution  should  not  spe- 
cify the  number  of  counties  or  school  districts  .  .  .  should 
not  prohibit  any  method  of  taxation  .  .  .  should  not  dilute 
the  power  of  the  electorate  by  eliminating  any  large  num- 
ber of  elective  offices." 
According  to  the  editorial,  the  constitution  should,  "despite  the 
desires  of  most  judges  and  lawyers,  continue  some  kind  of  ori- 
ginal jurisdiction,  limited  authority  court  that  will  handle  petty 
offenses  and  small  claims  to  prevent  the  inundation  of  the  dis- 
trict courts  in  a  flood  of  trivia."  Western  News,  10/14/71. 

The  Helena  Independent  Record's  editorial  page  recently 

took  the  position  that  magistrates  appointed  by  district  judges, 
with  rigid  qualifications  and  adequate  control  exercised  over 
the  lower  court  system  was  preferable  to  the  current  justice 
court  situation.  The  editorial  was  "sorry"  that  the  conference 
held  by  the  district  court  judges  saw  fit  to  leave  such  a  matter 
to  the  legislators  rather  than  as  part  of  a  judiciary  article  to  be 
considered  by  the  constitutional  convention.  Independent 
Record.  10/19/71. 


--  100  Delegates  were  selected  November  2.  1971,  to  represent 
Montanans  at  the  upcoming  Constitutional  Convention.  Demo- 
crats hold  a  58-42  edge  over  RepubUcans  and  Independents. 
-  -  Various  candidates  have  emerged  as  potential  President  of  the 
Convention:  David  Holland  (  Silver  Bow  );  Sterhng  Rugg  (Kahs- 
pell):  James  R.  Felt  (  Billings  ):  Charles  H.  Mahoney  (  Calncy); 
George  Harher  (  Helena  ):  John  H.  Toole  (  Missoula  );  Chet 
Blaylock  (  Laurel  ):  John  Schiltz  (  Billings  ). 


Ex-Govemor  (  Cont'd  > 

"The  Constitution,  in  my  opinion,  permits  the  Legislature 
to  pass  laws  that  aid  the  cities  and  counties."  Bonner  said.  "The 
mistakes  we  make  are  not  due  to  our  failure  to  adhere  to  the 
Constitution.  If  we  follow  the  Constitution,  we  will  have  good 
government." 

He  believes  the  state,  through  its  Constitution,  should  have  a 
measure  of  control  over  local  governments. 

It  must  be  a  referee  to  make  laws  uniform  for  cities,  towns, 
and  counties,"  Bonner  said,  otherv^ise  there  would  be  a  shatter- 
ing of  government  among  the  56  counties  and  the  many  cities 
and  towns. 

He  firmly  disputed  the  "vested  interests"  argument,  saying 
he  considers  the  Constitution  "very  impartial  and  built  for  the 
protection  of  the  individual  rights.  I  don't  see  where  it  is  lop- 
sided." 

(Editor's  Note:   The  following  article  is  reprinted  from  the 
March  19,  1967  edition  of  the  Daily  Missoulian.  It  was  written 
by  George  Remington  of  Helena.) 

50  issue  subscription,  back  issues  with  each  subsciiption, 
$15.00.  Educational  and  group  discussion  quantity  rates  on 
request.  .Articles  of  fact  or  opinion  of  600  words  or  less  .leeded. 
Inqiiire  first.  Check  or  money  order  with  subscriptions. 

Editor Gerald  J.  Neely.  Billings,  Montana 

.Associate  Editor Laury  Eck,  Missoula,  Montana 

Business  Manager Michael  Neely,  Billings,  Montana 

The  Con-Con  Newsletter  is  a  50-issue,  one  year  newsletter 
that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  that  the  upcoming  Constitutional  Conven- 
tion is  not  an  expensive  exercise  in  futility. 
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District  No.  1 

Torrey  B.  Johnson  (R) 

Spear  O  Ranch 

Kirby  Route 

Busby,  MonUna  59016 

Catherine  Pemberton  (R) 

TA  Ranch 

P.  O.  Box  65 

Broadus,  Montana  8  9  317 

District  No.  2 

Lyman  W.  Choate  (R) 

119  South  Jordan  Avenue 

Miles  City,  Montana  59301 

Bruce  M.  Brown  (I) 

2312  Pearl 

Miles  City,  Montana  5  9  301 

District  No.  3 

C.  Louise  Cross  (D) 

Box  138  8 

Glendive,  Montana   59330 

Otto  T.  Habedank  (R) 

Box  751 

Sidney,  Montana  592  70 

Russell  C.  McDonough  (D) 

301  South  Nowlan  Avenue 

Glendive,  Montana  5  9  3  3  0 

Oscar  L.  Anderson  (I) 

406    4thSt.  S.E. 

Sidney,  Montana   5  9  2  7  0 

District  No.  4 

Magnus  Aasheim  (D) 

Antelope,  Montana    59211 

Mark  Etchart  (R) 

Box  22  9 

Glasgow,  Montana  59230 

Gene  Harbaugh  (D) 

Box  155 

Poplar,  Montana   5  9  2  5  5 

Roger  A.  Wagner  <D) 

Box  37  7 

Nashua,  Montana  5  9  2  4  8 

District  No.  5 

Lloyd  Barbard  (D) 

Box  175 

Saco,  Montana   59261 

Leslie  ((Joe)  Eskildsend  (D) 

Box  866 

.Malta,  Montana  59538 

District  No.  6  (Recount  Pending) 
A.  W.  Kamhoot  (R) 
P.  O.  Drawer  K 
Forsyth,  Montana  5  9  3  2  7 
Archie  O.  Wilson  (R) 
Hysham,  Montana  59  038 

District  No.  7 

John  H.  Leuthold  (R) 

Molt,  Montana  5  9  067 

Richard  A.  Nutting  (R) 

Box  6  7 

Silesia,  Montana   5  9080 

District  No.  8 

Chet  Blaylock  (D) 

50  2  3rd  Avenue 

Laurel,  Montana   59044 

Jean  M.  Bowman  (R) 

22  4  4  Fairview  Place 

Billings,  .Montana   5  9  10  2 

Jerome  J.  Cate  (D) 

P.O.  Box  1297 

Bllings,  Montana   59  101 

Max  Conover  (D) 

P.  O.  Box  4  6 

Broadview,  Montana   59  015 

Dave  Drum  (R) 

3112  RadcUff  Drive 

Billings,  Montana  5  910  2 


James  R.  Felt  (R) 
1619  Rimrock  Road 
Billings,  Montana   59102 

Robert  Lee  Kelleher  (D) 
2108   Grand  Avenue 
Billings.  Montana    59  102 
George  W.  RoUins  (D) 
2  60  9  Beth  Drive 
Billings,  Montana   59  102 

Don  Scanlin  (D) 
817    2  2  nd  St.  West 
Billings,  Montana  5  910  2 
John  M.  Schiltz  (D) 
7  2  9  Highland  Park  Drive 
Billings,  Montana   59102 
Clark  E.  Simon  (R) 
1210  Eighth  St.  West 
Billings,  Montana  59102 
R.  J.  Studer,  Sr.  (R) 
3002  Green  Terrace  Drive 
Billings,  Montana  59  102 

District  No.  9 

Thomas  M.  Ask  (R) 

10  0  6  Second  Street  West 

Roundup,  Montana  59072 

Don  E.  Belcher  (D) 

1116  2  nd  Street  West 

Roundup,  Montana  59  0  72 

District  No.  1  0 

Douglas  Delaney  (D) 

Grass  Range,  Montana  59032 

Donald  R.  Foster  (I) 

R.  R.2 

Lewistown,  Montana  59  45  7 

District  No.  1 1 

Grace  C.  Bates  (D) 

Route  2,  Box  61 

Manhattan,  Montana   59741 

Ben  E.  Berg,  Jr.  (R) 

520  South  WiUson 

Bozeman,  Montana   597  15 

Dorothy  Eck  (D) 

10  W.  Garfield 

Bozeman,  Montana   5  9  715 

Fred  J.  Martin  (R) 

P.  O.  Box  984 

Livingston,  Montana   5  9  0  4  7 

J.  Mason  Melvin  (D) 

316  South  Fifth  Avenue 

Bozeman,  Montana      59715 

Richard  B.Roerter(D> 

80  0  South  Thira  Avenue 

Bozeman,  Montana  59715 

District  No.  12 
Betty  Babcock  (R) 
720  Madison 
Helena,  Montana   5  9  601 
Geoffrey  L.  Brazier  (D) 
531   W.  Lawrence 
Helena,  Montana   59  601 
William  A.  Burkhardt  (R) 
20  0  1  E.  6  th  Avenue 
Helena,  Montana   5  9  601 
Jerome  T.  Loendorf  (R) 
190  1  Jerome  Place 
Helena,  Montana  59  601 
George  Harper  (I) 
Box  2  5 
Clancy,  Montana  69  634 

District  No.  1  3 

Harold  Arbanas(D) 

Box  1708 

Great  Falls,  Montana   5  9  4  0  1 

Virginia  H.  Blend  (D) 

2  6  Prospect  Drive 

Great  Falls,  Montana   5940  1 

Marian  S.  Erdmann  (R) 

2118  4  th  Avenue  North 

Great  Falls,  Montana  6  9  4  01 


Leo  Graybill,  Jr. 

34  01  Seventh  Avenue  North 
Great  Falls,  Montana   69401 

Lvle  R.  Monroe  (D) 
1208  9(h  Street  South 
Great  Falls,  Montana   6940  1 
Robert  B.  (Bob)  Noble    (R) 
604   First  Avenue  S.  W. 
Great  Falls,  Montaan   5  9  4  0  1 
Donald  Rebal  (D) 

35  0  0  Eleventh  Avenue  South 
Great  Falls,  Montana   69401 
William  H.  Swansberg  (D) 
618    6  th  Avenue  North 
Great  Falls,   .Montana   5  9401 

Margaret  S.  Warden  (D) 
208  Third  .\venue  North 
Great  Falls,  Montana  5  9  4  01 
Robert  F.  Woodmansev  (R) 
2920  Five  B  St.,  N.E. 
Great  Falls,  Montana  5  9  4  0  1 
Arlvne  E.  Reichert  (D) 
14  09  4  th  Avenue  South 
Great  Falls,  Montana   6  9401 

District  No.  14 

E.  S.  Gvsler(R) 

P.  O.  Box  8i 

Fort  Benton,  Montana  684  42 

-Mrs.  Rachell  K.  Mansfield  (D) 

Geyser,  Montana   69  44  7 

Carman  Skari  (D) 

Box  2  8 1 

Chester,  Montana  5  9  522 

Edith  Van  Buskirk  (D) 

4  36  Fourth  Avenue 

HavTe,  Montana  69  501 

District  No.  15 

Cedor  B.  Amow  (D) 

P.  O.  Box  661 

Shelby,  Montana  69474 

E.  M.  Berthelson  (R) 

P.  O.  Box  727 

Conrad,  Montana  59  4  25 

Rod  Hanson  (D) 

Box  4  7 

Fairfield,  Montana   594  36 

Robert  Vermillion  (D) 

Box  84  4 

Shelby,  Montana   59  4  74 

District  No.  1  6 

Richard  J.  (Rick)  Champoux   (D) 

113  8  First  Avenue  East 

Kalispell,  Montana   5  9  9  0  1 

Noel  D.  Furlong  (D) 

82  0  Sixth  Avenue  West 

Kalispell,  Montana  6  990  1 

Arnold  W.  Jacobsen  (R) 

Box  3  6 

Whitefish,  Montana   59937 

Marshall  Murray  (R) 

P.  O.  Box  899 

Kalispell,  Montana  69901 

SterUng  Rygg  (R) 

Box  4  2  9 

Kalispell,  Montana   699  01 

Henry  L.  Siderius  (D) 

Somer  Stage 

Kalispell,  Montana   59901 

District  No.  17 
Charles  B.  McNeil   (R) 
P.  O.  Box  450 
Poison,  Montana  59  8  60 
R.  S.  Hanson  (I) 
901    2  2nd  Street 
Ronan,  Montana   598  64 

District  No.  1  8  (Possible  Recount) 
Mrs.  Datihne  Bugbee  (D) 
Evan  Kally  Road 
Missoula,  Montana   6  9  8  01 


Bob  CampbeU  (D) 

501  Western  Bank  Building 

Missoula,  Montana   6  9  8  01 

J.  C.  Garlingron  (R) 

1600  Arthur  Avenue 

Missoula,  Montana   598  0  1 

George  B.  Heliker  (D) 

920  Evans 

Missoula,  Montana  59  801 

Mrs.  Thomas  "  Katie"  Payne  (R) 

112  Pattee  Creek  Drive 

Missoula,  Montana  5  9  801 

Lucile  Speer  (D) 

16  2  9  Helena  Avenue 

Missoula,  Montana   5  9  0  81 

Mrs.  Mae  Nan  Robinson  (R) 

222  3  South  Fifth  West 

Missoula,  Montana  59801 

John  H.  Toole  (R) 

617  W.  Cresthne 

Missoula,  Montana  5  9  8  01 

District  No.  19 
Wade  J.  Dahood  (R) 
P.  O.  Box  727 

Anaconda,  Montana   597  11 
Peter  "Pete"  Lorello   (D) 
20201  West  Park 
Anaconda,  Montana   597  11 
Joseph  H.  McCarvel   (D) 
5  2  1  East  Third 
Anaconda,  Montana  5  9  711 
Mike  McKeon  (D) 
124  Oak  Street 
Anaconda,  Montana   597  11 

District  No.  2  0 

Maurice  Driscoll  (D) 

331  South  Washington 

Butte,  Montana  697  01 

Dan  W.  Harrington   (D) 

120  1  -N.  E.xcelsior  St. 

Butte,  Montana  59701 

David  L.  Holland  (D) 

1361  Dewev  Blvd. 

Butte,  Montana  5  9  7  01 

Thomas  F.  Jovce  (D) 

25  01   Gladstone  St. 

Butte,  Montana  5  9  701 

M.  Lynn  Sparks   (D) 

36  0  5  Quincv 

Butte,  Montana  597  01 

Mrs.  John  Justin  Sullivan  (D) 

72  4  North  Wyoming 

Butte,  Montana  5970  1 

District  No.  2  1 

John  H    Anderson,  Jr.,  (R) 

P.  O.  Box  101 

.■\lder,  Montana   597  10 

Carl  M.  Davis   (D) 

P.  O.  Box  187 

Dillon,  Montana   5  8  7  2  5 

District  No.  2  2 

Miles  Romney  (D) 

P.  O.  Box  633 

Hamilton,  Montana  5  8940 

Jack  K  Ward  (R) 

20  4  Daly  Avenue 

Hamilton,  Montana  59840 

District  No.  2  3 

Franklin  Arness  (D) 

P.  O.  Box  612 

Libby,  Montana   5  9923 

Marjorie  Cain   (D) 

10  2  East  Larch 

Libby,  Montana  69923 

Paul  K.  Harolw  (D) 

P.  O.  Box  277 

Thompson  Falls,  Montana    5  9  8  7  3 

George  H.  James  (D) 

P.  O.  Box  884 

Libby,  Montana   599  2  3 
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REVISITED 


When  Montanans  say  they  are  "ted  up"  with  partisan  poli- 
tics -  and  they  are  -  they  mean  they  are  fed  up  with  manipula- 
tion to  serve  selfish  ends  and  to  preserve  personal  power  for  its 
own  sake,  to  the  detriment  of  the  state.  This  is  different  from 
saying  which  political  party  should  control  the  Constitutional 
Convention. 

Anyone  who  thinks  that  the  Democrats  won't  or  shouldn't 
control  the  presidencx'  and  ke>'  committees  of  the  Constitu- 
tional Convention  -  all  in  the  name  of  non-partisanship  -  are 
simply  politically  naive.  They  will.  .And  they  will  determine  the 
operating  rules.  And  they  should.  The>'  won  the  election. 

The  fact  is  that  partisanship  has  never  been  the  major  factor 
for  the  defeat  of  a  proposed  constitution,  and  if  anyone  tells 
you  differently,  you  can  bet  that  they  won't  be  able  to  provide 
you  with  any  competent  authority  who  has  taken  that   position. 

Quite  the  contrary  has  happened  in  fact.  The  Maryland  Con- 
stitution went  down  the  drain  because  of  a  lack  of  any  partisan- 
ship. The  delegates  operated  in  a  vacuum,  isolated  from  the 
whole  polotical  process.  Michigan's  Constitution  passed  in  the 
face  of  an  extremely  volatile,  partisan  atmosphere. 

Much  closer  to  home,  the  sales  tax  was  defeated  because  of 
the  effective,  partisan  approach  of  those  against  it. 

.\nd  the  plain  fact  is  that  Montana  has  a  weak  party  system. 
The  two  major  parties  have  not  even  taken  a  position  on  the 
major  i.ssues  confronting  the  Convention.  Any  partisanship 
will  cross  party  lines.  So  to  speak  in  termsof  parties  and  parti- 
sanship is  a  waste  of  time. 

What  is  important  is  whether  we  will  have  an  open  conven- 
tion or  one  in  which  decisions  are  made  behind  closed  doors, 
and  whether  an\'  interest  group  will  be  able  to  wield  power  in 
excess  of  their  representation  in  Montana. 

What  has  been  fatal  to  many  state  constitutions  presented 
to  the  people  is  whether,  after  controversial  issues  have  sur- 
faced, the  people  get  to  vote  on  these  separately.  Where  they 
are  presented  with  a  "take  it  or  leave  it"  proposition,  one  "yes" 
or  "no"  vote,  the  Constitution  is  usually  defeated. 

The  most  important  decision  facing  the  Convention  will  be 
which  side  issues  to  put  on  the  ballot.  The  ability  to  do  so  will 
shorten  the  Convention.  Doing  so  will  increase  the  chances  of 
success,  the  important  question  in  debate  will  not  for  example  , 
be  "should  we  have  one  house  or  two  houses?"  but  rather 
"does  the  issue  have  enough  significance  to  place  it  on  the 
ballot  separately?"  And,  will  the  failure  to  do  so  jeopardize 
the  whole  Constitution? 


history  of  constitutional 
conventions 

A  CONTINUING  SERIES 


So,  the  election  was  set  for  February  7.  with  ihe  Convention 
to  convene  March  1,  lX()(i. 

But  before  either  the  election  or  convening  ol  the  Con- 
vcntii>n  could  take  place  Meagher  had  a  reversal  of  opinion,  in 
Ihe  form  of  an  official  Proclamation  changing  the  dale  of  the 
C  onvention  to  March  2(^.  and  convening  the  second  session  of 
the  Territorial  Legislature!  With  words  bereft  of  the  usual 
harshness,  the  Post,  referring  their  readers  to  the  earlier  re- 
sponse of  Meagher  that  it  was  not  just,  safe  or  proper  to  convene 
the  second  Legislative  assembly,  wryly  noted  that  the  "Lx- 
ccutive  Mind"  had  undergone  a  "complete  revolution  within 
llie  past  few  weeks": 

L'lally  stating  his  power  to  "convene  the  Legislature",  not- 
withst.inding  the  failure  of  the  apportionment  bill,  he  felt 
"clearly  and  positively  aiithori/ed"  to  do  so. 

Stating  that  the  legislature  lawfully  and  constitutionall> 
existed,  he  noted  that  "it  only  awaits  l  he  summons  of  the 
Fxecutive  to  give  it  full  life  and  action". 

On  this  note  he  summoned  the  members  of  the  Council  and 
House  of  Representatives  to  meet  in  Virginia  City,  then  the 
Capital  of  the  Territory,  on  the  5th  day  of  March.  1806.  His 
stated  purpose: 

"...for  the  transaction  of  business,  as  well  as  to  give 
Legislative   sanction   and   validity  to  the  Convention 
directed    to    assemble   at    Helena,  on. ..the   2(ith   day 
of   March..." 
Meagher's  December   15lh  I'rocLimation  that  the  Legislative 
functions   of   the    Territory    had    lapsed    convinced    many   as 
thoroughly  as  the  latter  Proclamation  astonished  them.  Bui.  to 
further  complicate  matter,  the  former  called  for  a  Convention 
to  supply  the  want  of  a  legislature.  This  was  found  to  be  im- 
possible, it  seems,  at  the  time,  and  was  postponed.  Now,  the 
Territory  was  to  have  both  Ihe  legislature  and  after  that  Ihe 
substitute. 

\  special  correspondent  calling  himself  "J",  expressed  whal 
was  likely  the  editorial  policy  of  the  Post: 

...it  seems  a  little  singular  that  there  is  now  any  neces- 
sity for  a  Convention,  as  we  according  to  Governor 
Meagher, 'have  lawfully  a  Legislature':  and  this  Conven- 
tion was  called  for  the  very  reason  of  the  non-existence 
of  such  a  body!  The  whole  thing  is  a  nice  bit  of  wire- 
working  on  the  part  of  certain  Territorial  officials... 

The  Post,  as  was  to  be  expected,  didn't  view  the  call  for  ihc 
Convention  and  the  call  for  the  Legislature  with  much  tolerance. 
Finances  was  one  of  their  "worries".  They  claimed  that  if  Mon- 
tana were  made  a  state  it  would  take  at  least  5200,000.00  per 
year  to  run.  How  would  it  be  raised?  Should  the  consent,  or  at 
least  the  views,  of  the  majority  be  ascertained'  The  paper  felt 
that  in  a  short  time,  the  Territory  would  be  so  hopelessly  in 
debt  that  a  "piece  of  its  scrip  would  act  as  a  scarecrow  to  sane 
white  men,  warning  them  to  keep  out  of  Montana." 
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ONE  HOUSE  or  TWO? 


PART  FOUR 


tveryone  agreed  that  no  further  check  was  needed  in  a  con- 
federacy than  for  power  to  be  withheld  and  watchfulness  main- 
tained. 

The  Constitutional  Convention  of  1787,  where  our  U.  S. 
Constitution  was  drafted,  had  much  discussion  about  the  rela- 
tive merits  of  bicameralism  and  unicameralism.  The  Virginia 
delegation  opened  the  proceedings  by  presenting  a  plan  for  a 
bicameral  congress  with  representation  based  on  population  in 
both  houses.  The  prospect  ol  a  strong  national  government 
soon  brought  out  the  differing  interests  of  the  large  aad  small 
states. 

The  small  states  demanded  equal  representation  in  the  se- 
cond house.  When  defeated  on  this  point,  they  withdrew  from 
the  consensus  that  a  strong  government  was  needed  and  por- 
posed  merely  to  revise  the  Articles.  The  recominendations  they 
presented  would  have  retained  a  unicameral  Congress  in  which 
the  states  have  equal  representation. 

f"The  Nebraska  experiment  is  of  limited  value  ^v 

as  an  example  of  other  states  becasue  Neb-  ^J 

raska  is  a  state  with  a  small  population  that  2) 

fhas  largely  escaped  the  problems  of  metropo-  5) 

litan  growth  and  ethnic  diversity  that  are  fa-  *« 

miliar  to  the  more  industrial  states.  Legisla-  -^ 

five    politics    in    Nebraska    are   low-pressure.  ^ 

f  nonpartisan,  and  orderly;  but  this  is  not  pri-  ^ 

marily  a  consequence  of  unicameralism."  <»/ 

f  Malcolm  E.  Jewell.  "The  Political  jA 

Setting."  State  Legislatures  in  (^ 

American  Politics,  1966,  p.  88.  S) 

With  the  defeat  of  their  proposal,  the  small  states  took  an 
adamant  position  on  the  issue  of  representation  in  Congress,  in- 
sisting that  in  one  house  each  state  must  have  an  equal  voice. 


Differences  were  so  fundamental  on  this  issue,  that  it  almost 
broke  up  the  Convention.  Finally,  equal  representation  in  the 
Senate  was  accepted  by  a  vote  of  5  to  4,  with  Massachusetts 
divided  and  New  York  not  voting. 

f"The  unicameral  legislature  of  Nebraska  has  «• 

been  criticized  not  for  its  haste,  but  rather  JH 

because   it   takes   much   longer   to   get  a  bill  W 

g^  through  the  legislature  than  under  the  old  sys-  9k 

Aj  tern.   Despite  the  absence  of  a  second  house  *^ 

\^  and  the  fact  that  only  about  half  as  many  bills  ^ 

ft  are  introduced  as  formerly,  the  sessions  have  *' 

f  become  longer."  •) 

Belle  Zeller,  American  State  Legis-  JSH 

latures. American  Political  Science  W 
Association,  1954,  p.  53. 

The  bicameral  principle  was  generally  accepted.  Most  of  the 
debate  centered  not  on  the  existence  of  an  upper  house  but  its 
character.  The  Convention  voted  overwhelmingly  in  favor  of  a 
second  branch.  The  oppostition  to  it  had  not  come  from  those 
who  opposed  a  system  of  checks  and  balances,  but  from  the 
"small-state"  delegations,  who  feared  that  the  change  from  one 
house  under  the  Articles  might  mean  domination  by  the  more 
populous  states.  Defenders  of  the  bicameral  system  noted 
the  constitutions  by  which  the  people  had  proved  their  prefer- 
ence for  two  houses. 

In  deliberating,  the  legislature  must  identify  the  major 
issues,  sort  out  the  conflicting  claims,  and  arrive  at  a  set  of  deci- 
sions for  Montana. 

The  qualit>-  of  the  deliberative  process  is  thought  by  many 
to  be  influenced  by  utilizing  either  the  unicameral  or  bicameral 
legislative  structure. 

(continued  next  issue) 


Religion  and  the  Constitution 


PART  THREE 


As  stated,  Montana's  prohibition  against  appropriations  of 
public  money  in  support  of  any  private  organization  or  pur- 
pose controlled  in  whole  or  in  part  by  any  church  is  more 
stringent  than  the  U.  S.  Constitutional  provision  of  the  First 
.\mendment. 

To  make  the  decision  whether  to  keep,  eliminate  or  modify 
the  current  Montana  provision,  it  is  essential  to  know  how  the 
courts  have  construed  each  provision. 

The  Montana  Supreme  Court,  in  Montana  State  Welfare 
Board  vs.  Lutheran  Social  Services  of  Montana,  480  P.  2d  181, 
held  in  1971  that  payment  of  public  assistance  to  indigent  ex- 
pectant mothers  is  not  in  violation  of  the  Montana  Constitu- 
tional provisions  in  question  simply  because  such  persons  may 
request  the  counselling  and  assistance  of  private  adoption  agen- 
cies which  are  church-affiliated.  The  reason  for  the  court's  deci- 
sion was  that  in  such  cases  the  agencies  do  not  directly  or  in- 
directly benefit  from  such  payments. 

The  leading  Montana  case  in  this  area  is  the  case  of  State  of 
Montana  vs.  School  District  No.  10,  472  P.  2d  1013.  The  court 
in  that  case  held  that  the  Montana  Constitution  prohibits  pub- 


lic .school  boards  from  making  levies  for,  or  expending  funds 
for  the  employment  of  teachers  to  teach  in  a  parochial  school. 

The  school  board  had  contended,  in  the  School  District  case, 
that  the  Anaconda  Central  High  School  was  an  integral  and  im- 
portant part  of  the  public  and  private  educational  system,  and 
that  the  proposal  was  to  hire  teachers  to  teach  the  standard 
courses  of  instruction  at  the  parochial  school,  and  thus  had  a 
valid  public  purpose,  that  being  to  achieve  the  secular  educa- 
tion of  students. 

With  reference  to  Article  XI  Section  8  of  the  Montana  Con- 
stitution (see  last  issue  for  exact  wording),  the  Supreme  Court 
had  this  to  say: 

"...  it  cannot  be  asserted  that  this  section  is  am- 
biguous or  indefinite  and  thereby  open  to  interpre- 
tation since  it  clearly  states  in  no  uncertain  terms 
that  no  school  district  can  directly  or  indirectly 
appropriate  or  pay  from  public  funds  to  aid  the 
support  of  any  school  controlled  in  whole  or  in 
part  by  any  church,  sect,  or  denomination." 
Next  week,  we  will  look  at  recent  U.  S.  Supreme  Court 
rulings. 


(continued  next  issue) 
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The  Week  In   Review 


-  -  The  Dean  of  the  U  of  M  Law  School,  Robert  Sullivan,  in  a 
Missoula  speech,  urged  abolition  of  Montana's  Justice  of  the 
Peace  Courts,  claiming  that  they  generally  work  against  the  int- 
erests of  the  "common  man".    1 1-14-71 ,  Billings  Gazette 

-  -  Governor  Forrest  Anderson  urged  selection  of  a  convention 
chairman  who  shows  the  least  inchnation  towards  damaging 
partisanship.     11-13-71,  BilUngs  Gazette 

-  -  Secretary  of  State  Frank  Murray  ordered  a  re-count  in  Dis- 
trict 6.  Candidate  Matt  James  (Circle)  lost  by  eight  votes, 
traihng  Archie  D.  Wilson.    1 1-13-71,  Billings  Gazette 

-  -  Seven  of  the  twelve  member  Yellowstone  County  delegation 
joined  in  a  resolution  supporting  a  non-partisan  convention, 
the  right  of  the  public  to  know,  and  open  meetings.    1 1-14-71, 
Billings  Gazette 

-  -  Former  state  Representative  Paul  K.  Harlow  became  the 
eighth  delegate  to  announce  his  availability  for  the  position  of 
presidency  of  the  Convention.  The  ninth  candidate  to  announce 
was  Leslie  Eskildsen.      a  rancher  and  former  Legislator,  Others 
already  announced  are  James  Felt,  John  Schiltz,  Charles 
Mahoney,  Sterling  Rygg.  Chet  Blaylock,  David  Holland,  and 
John  Toole. 

-  -  A  University  of  Montana  senior,  John  Hanson,  has  announced 
his  availabiUty  for  the  office  of  Clerk  of  the  Convention. 

1 1-9-71,  Independent  Record. 

--  A  member  of  the  American  Civil  Liberties  Union  has  indi- 
cated that  the  Montana  Chapter  will  develop  a  series  of  posi- 
tion papers  to  present  to  the  delegates  concerning  a  Bill  of 
Rights.     1 1-9-71,  Billings  Gazette 

-  -  According  to  the  November  7,  1971  editorial  of  the  Great 
Falls  Tribune,  entitled  "Election  Reflections",  unless  the  Re- 
publicans "can  broaden  their  base,  rid  themselves  of  the  same 
old  party  leaders  and  appeal  to  the  young,  they  appear  in  Mon- 
tana to  be  destined  to  a  secondary  position  indefinitely." 

-  -  The  six-member  delegation  from  Gallatin  and  Park  counties 
have  called  on  all  convention  delegates  to  organize  on  a  non- 
partisan basis.  The  two  Republicans  and  four  Democrats  said 
that  without  a  non-partisan  convention,  the  new  constitution 
would  likely  be  taken  lightly  by  the  remainder  of  Montanans. 
11/7/71,  Great  Falls  Tribune. 


--  Governor  Forrest  Anderson,  in  opening  the  convention  on 
November  29  used     the  same  gavel  used  during  Montana's 
First  State  Convention  of  1889. 

-  -  According  to  delegate  Lyle  Monroe  (  Great  Falls  ),  "The 
most  pressure  I  got  from  any  group  was  in  the  area  of  constitu- 
tional influence  on  education."  I  1/5/71,  Great  Falls  Tribune 

The  Havre  Daily  News,  in  an  editorial,  suggested  that  re- 
strictive constitutional  provisions  in  the  area  of  cities  "appear 
to  us  to  be  too  narrow  and  interfere  with  effective  city  govern- 
ment and  act  accordingly."  Havre  Daily  News,  10/14/71. 

--  Newspapers  continued  to  editoriahze  and  delegates  continued 
to  urge  a  non-partisan  convention.  With  the  current  58-42  edge 
Democrats  have  over  Republicans  and  Independents,  the  Novem- 
ber 6,  1971,  Great  Falls  Tribune  felt  for  "this  reason  alone,  the 
delegates  can  find  ample  justification  for  organizing  on  a  non- 
partisan basis."  Bill  Christiansen,  leader  of  the  Democratic  min- 
ority in  Montana's  House  of  Representatives  has  called  for  non- 
partisan organizing  of  the  Convention.    11/6/71    Great  Falls 
Tribune. 

-  -  Two  losing  candidates  have  asked  for  recounts  in  their  res- 
pective districts.  Gary  Curtis  (  Missoula  )  lost  by  38  votes.  Matt 
James  (  Cirlce  )  lost  by  8  votes  on  a  second  tally  after  the  first 
count  resulted  in  a  tie  for  the  last  seat. 


'♦"♦"» 

50  issue  subscription,  back  issues  with  each  subscription, 
$15.00.  Educational  and  group  discussion  quantity  rates  on 
request,  .\rticlesof  fact  or  opinion  of  600  words  or  less  aeeded. 
Inquire  first.  Check  or  money  order  with  subscriptions. 

Editor Gerald  J.  Neely,  Billings,  Montana 

Associate  Editor Laury  Eck.  Missoula,  Montana 

Business  Manager Michael  Neely.  Billings,  Montana 

The  Con-Con  Newsletter  is  a  50-issue,  one  year  newsletter 
that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  that  the  upcoming  Constitutional  Conven- 
tion IS  not  an  expensive  exercise  in  futility. 
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A  variety  of  important  convention  decisions  are  made 
away  from  the  floor  in  committee.  In  the  Montana  Con- 
stitutional Convention  underway,  these  committees  are  con- 
cerned with  either  substantive  matters-the  writing  and  study 
of  specific  articles  for  the  new  constitution- or  procedural 
committees-the   day   to   day   mechanics   of  the    convention. 

Montana's  convention  has  four  procedural  committies 
and    ten    substantive    committees. 

The  procedural  committees  are;  administrative;  public 
information;  style,  drafting  and  transition;  and  rules  and  re- 
solutions. The  substantive  committees  are;  education  and 
public  lands;  local  government;  judiciary;  executive;  public 
health,  welfare  and  labor;  revenue  and  finance;  general  gov- 
ernment and  constitutional  amendment;  legislative;  bill  of 
rights;   natural   resources   and   agriculture. 

The  substantive  committees  will  generally  study  the  exist- 
ing provisions  to  determine  past  interpretations  and  the  ad- 
equacy-or  lack  thereof-of  particular  provisions,  and  in  con- 
junction with  public  hearings  a  consideration  of  proposed 
changes. 

The  operational  or  procedural  committees  are  so  that  the 
convention  is  able  to  function  smoothly.  The  public  infor- 
mation committee  has  already  generated  its  own  form  of  pub- 
Ucity  (treated  elsewhere  in  this  Newsletter),  but  it  is  clear  that 
the  convention  can  have  success  with  a  committee  which  co- 
ordinates publicity  and  general  outside  contact. 

The  recent  abortive  Maryland  convention  didn't  feel  that 
publicity  was  a  necessary  item.  One  deligate  reported  that  a 
"$10,000  fire  or  an  assuli  and  robbery  get  a  helluva  (sic)  lot 
more  news  coverage  than  we  do."  Wall  Street  Journal,  Dec, 
6,  1967.  The  public  information  committee  was  of  the  opin- 
ion that  it  was  not  the  business  of  the  convention  to  promote 
the  new  constitution,  but  that  this  was  a  task  for  organizations 
and  persons  not  directly  related  to  the  convention. 

The  style  committee  is  generally  for  the  purpose  of  integra- 
ting and  polishing  the  proposed  or  adopted  constitutional 
language. 

Selection  of  committee  membership  is  difficult.  President 
Graybill's  selection  of  procedural  committee  chairman  and 
vice  chairmen  took  place  on  December  1,  1971.  Marshall 
Murray  moved  their  adoption,  and  it  was  seconded  by  Jerome 
Cate.  The  selection  was  approved  by  the  Convention  by  a  98- 
0  vote.  Earlier  in  the  day,  some  of  the  Independents  had 
maintained  that  committee  selection  should  not  be  on  the 
basis  of  party  affiliation  or  whether  one  was  or  wasn't  an  In- 
dependent. 

Procedural  committee  chairmanships  went  to  only  Repub- 
licans, except  for  one  Democrat  who  in  fact  had  formerly  been 
a  Republican.  Three  Democrats  and  one  Republican  received 
Vice-chairmanships. 

Substantive  committee  chairmanships  went  to  four  Repub- 
hcans,  six  Democrats,  and  one  Independent.  The  Vice-chair- 
manships went  Six  Republicans,  and  four  Democrats,  Repub- 
licans alternating  with  Democrats  as  to  Qiairmen  and  Vice- 
chairmen. 

At  issue  was  whether  the  President,  after  consultation  with 
the  Convention  Vice  Presidents,  would  designate  the  Chairmen 


and  Vice-Oiairmen,  and  whether  such  a  choice  would  be  sub- 
ject to  the  approval  of  the  Convention  as  a  whole  or  the  com- 
mittees themselves. 
The    Rules    Committee    reported   out  the   following  Rule; 
"The   President,  after  consultation  with  the  vice  pres- 
ident (s),  shall  designate  the  chairman  and  vice  chairman  of 
every  committee,  and  his  designees  shall  be  subject  to  the 
approval  by  a  majority  of  the  members  of  the  Convention. 
In  case  of  a  vacancy  or  the  prolonged  absence  of  the  chair- 
man and  vice  chairman,  the  president  of  the  Convention 
shall  appoint  a  chairman  to  act  until  the  chairman  or  vice 
chairman  shall  return." 

A  substitute  motion  was  offered  by  Bob  Vermillion,  which 
was  defeated.  The  debate  centered  on  a  substitute  motion 
offered  by  Bob  Campbell; 

I    move    that    the   President,   with   the    consent   of  the 
Vice  Presidents,  shall  appoint  the  temporary  chairman 
of  each  committee  who  wOl  preside  at  the  first  com- 
mittee  meeting  before   the  adjournment   of  the  organ- 
izational session.    At  such  committee  meetings,  the  tem- 
porary chairman  shall  call  for  the  election  of  the  perma- 
nent committee  chairman  and  vice-chairman. 
The  substitute  motion  was  described  as  being  supported  by 
the  youthful  members  of  the  convention  and  clearly  was  a 
move  to  retain  power  in  committees. 

The  young  delegates,  joined  by  some  older  backers,  wanted 
members  of  the  various  committees  to  choose  their  chairman. 
They  opposed  a  rules  committee  recommendation  that  Gray- 
bill  be  permitted  to  name  the  heads  of  the  committees. 

"It  would  just  make  it  a  bit  more  democratic,"  Carmen 
Skari  said.    Skari  and  others  prefaced  their  remarks  by  say- 
ing they  were  not  expressing  any  lack  of  confidence  in  the 
leadership. 

Their  opponents  argued  that  other  states'  conventions  had 
given  the  president  the  power  to  appoint  chairmen. 

Mae  Nan  Robinson  said  tradition  was  no  reason  to  con- 
tinue the  practice. 

'W  foolish  consistency  is  the  hobgoblin  of  little  minds," 
she  said  paraphasing  Emerson.  "Now  is  the  time  for  us  to 
do  something  innovative." 

"What  we're  seeing  is    10  campaigns  for  the   committee 
chairmanships,"  said   Wade   J.    Dahood.      "We  should   stop 
playing  around  and  let   the  officers  make  the  appointments 
and  get  to  work." 

Geoffrey  L.  Brazier  defended  those  favoring  elected  chair 
man  and  disclaimed  any  ulterior  motives. 

Miles  Romney  called  the  proposal  "hogwash." 
The  Rev.  Harold  .-Xrbanas  disagreed,  saying; 
"It  seems  to  me  we're  saying  that  one   person   can  select 
10  chairmen  better  than  10  persons  can  select  one  committ- 
ee chairman." 

The  motion  was  defeated  68-30. 

Continued  On  Page  2 
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Committees  Continued 

Otto  Habedank  then  moved  to  submit  the  word"com- 
niittee"  for  "convention"  in  the  original  Rules  Committee 
Motion,  which  had  the  effect  of  requiring  committee  mem- 
bers to  give  their  approval  of  chairmen  and  vice  chairmen, 
a  different  proposition  than  to  substitute  motion  which  would 
have  allowed  the  committee  to  make  the  initial  selection. 
Ilahedank's  motion  failed  39-59.  The  Rules  Committee 
motion  involved  a  situation  where  the  Convention  would 
have  to  affirmatively  object  to  a  specific  chairman,  an  un- 
likely event,  and  thus  lodged  greater  power  in  the  conven- 
tion chairman. 

With  the  matter  clearly  settled,  the  Convention  approved 
the  Rules  Committee  approach,  and  by  a  98-0  vote,  the  sel- 
ection of  the  chairmen  and  vice  chairmen  were  approved, 
Graybill  and   Robinson  not  voting. 

By  a  96-0  vote,  the  Convention  approved  of  the  individ- 
uals selected  for  the  substantive  committees. 

President  Graybill  had  first  noted  that  80%  of  the  dele- 
gates had  received  their  first  choice,  12%  their  second  choice 
and  8%  their  third  choice.  One  Committee  had  no  one's 
choice.  Graybill  indicated  that  he  had  attempted  to  attain 
a  geographical  balance.  Graybill  referred  to  "my  group", 
"the  other  group",  and  "the  non-group",  a  concession  to  the 
wish  that  party  not  be  the  focal  point  of  discussion,  and  that 
independent  delegates  were  not  members  of  any  party. 

Butte  is  the  only  city  to  have  two  substantive  committee 
chairmen,  and  it  also  has  one  vice-chairman.  One  of  the 
Butte  substantive  committee  chairmen  is  also  a  procedural 
committee  chairman.  The  situation  reflects  the  arrangements- 
made  for  Butte's  votes  going  to  Graybill  during  the  Democrat 
caucus  presidential  race. 
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Bill  of  Rights  Committee 

Wade  Dahood  -  Chairman 

Chet  Blaylock  -  Vice  Chairman 

George  James 

Lyle  Monroe 

Rachell  Mansfield 

Veronica  Sullivan 

Marshall  Murray 

R.S.  Hanson 

Bob  Campbell 

Donald  Foster 

Dorothy  Eck 


^^^ 


Rules  and  Resolutions  Committee 

Grace  Bates 
Thomas  F.  Joyce 
Leslie  Eskildsen 
Miles  Romney 
Marshall  Murray 
Thomas  M.  Ask 
Marian  S.  Erdmann 
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Legislative  Committee 

Magnus  Aasheim  -  Chairman 

Jerome  T.  Loendorf  •  Vice  Chairman 

Carman  Skari 

Daphne  Bugbee 

Miles  Romeny 

Jerome  Gate 

George  Harper 

Mae  Nan  Robinson 

Richard  Nutting 

Torrey  Johnson 

Arlyne  Reichert 

Robert  Kelleher 

John  H.  Toole 

Grace  Bates 

John  Leuthold 


Natural  Resources  and 

Agriculture  Committee 

Louise  Cross  -  Chairman 
E.S.  Gysler  -  Vice  Chairman 
Jeff  Brazier 
Henry  Siderius 
John  Anderson 
A.W.  Kamhoot 
Douglas  Delaney 
Charles  McNeil 
Don  Rebal 


Public  Information  Committee 

Vice  President 

John  H.  Toole  -  Ex  Officio 
Vice  President 

Bruce  M.  Brown  -  Ex  Officio 
M.  Lynn  Sparks 
Robert  J.  Vermillion 
Margaret  Warden 
Richard  Champoux 
Fred  Martin 
Catherine  Pemberton 
Robert  F.  Woodmansey 
Carl  Davis 
Katie  Payne 
Daphne  Bugbee 
Betty  Babcock 


Continued  On  Page  7 


Page  3 


Religion  and  the  Constitution 


LAST  IN  A  SERIES 


On  June  8,  1971,  the  Supreme  Court  of  the  United  States 
ruled  5-4  that  the  Federal  government  can  help  church-affili- 
ated colleges  and  universities  build  libraries,  science  labora- 
tories, and  gymnasiums  with  tax  money. 

At  the  same  time.however.the  Court  struck  down  Rhode 
Island  and  Pennsylvania  programs  of  aiding  parochial  elemen- 
tary and  secondary  schools,particularly  by  paying  part  of  the 
salaries  of  teachers  of  secular  subjects. 

The  importance  of  these  cases  is  that  they  set  newly-defined 
hmits  under  the  First  Amendment  of  the  U.  S.  Constitution  as 
it  pertains  to  aid  to  rehgious  schools.  Montana's  current  consti- 
tutional provisions  are  more  limiting.  If  repealed  and  replaced 
by  a  replica  of  the  First  Amendment,  these  cases  define  some 
of  the  boundaries  of  that  provision. 

The  case  of  Lemon  v.  Kurtzman,  29  L.Ed. 2d  745  presented 
the  issue  of  whether  the  religion  clauses  of  the  First  Amend- 
ment were  violated  by  state  statutes  providing  state  aid  to 
church-related  elementary  and  secondary  schools,  and  to  tea- 


■^    "Congress  shall  make  no  law  respecting  an  establish-  \^ 

^    ment  of  religion  or  prohibiting  the  free  exercise  ^ 

J^    thereof."  J^ 
U.  S.  Constitution,  Amendment  One 


chers  therein,  with  regard  to  instruction  in  secular  matters.  The 
citizens  and  taxpayers  of  Rhode  Island  brought  suit  against 
state  officials  to  enjoin,  as  repugnant  to  the  religion  clauses  of 
the  First  Amendment  and  the  due  process  clause  of  the  Four- 
teenth Amendment,  the  operation  of  a  Rhode  Island  statute 
providing  for  payment  of  up  to  15-percent  annual  salary  sup- 
plements to  teachers  of  secular  subjects  in  non-public  elem- 
entary schools.  After  hearing  evidence  which  concerned  the 
nature  of  secular  instruction  offered  Roman  Catholic  schools- 
only  teachers  at  such  schools  have  applied  for  benefits  under 
the  statute-the  lower  Court  found  that  the  parochial  school 
system  was  an  integral  part  of  the  religious  mission  of  the 
church,  and  held  that  the  statute  violated  the  establishment 
clause  of  the  First  Amendment.    A  similar  action  against  state 
officials  was  instituted  by  Pennsylvania  residents,  challenging 
the  constitutionality  of  a  Pennsylvania  statute  providing  for 
state  reimbursement  of  nonpublic  elementary  and  secondary 
schools  for  costs  of  teachers'  salaries,  textbooks,  and  instruct- 
ional materials  in  specified  secular  subjects,  but  prohibiting 
reimbursement    for   any    course    that    contained    any   subject 
matter  expressing  religious  teaching  or  the  morals  or  forms  of 
worship  of  any  sect.    Under  lower  court  held  that  the  statute 
did  not  violate  the  First  Amendment. 

On  appeal,  the  United  States  Supreme  Court  held  that  the 
statutes  of  both  states  were  unconstitutional  under  the  religion 
clauses  of  the  First  Amendment,  as  fostering,  by  their  cumu- 
lative impact,  excessive  entaglement  between  government  and 
religion,  particulary  in  view  of  (1)  the  religious  purpose  and 
operation  of  church-related  elementary  and  secondary  schools, 
(2)  the  enhancement  of  the  process  of  religious  indoctrination 
resulting  from  the  impressionable  age  of  the  pupils,  particularly 
in  elementary  schools,  (3)  the  necessity  of  state  surveillance  to 
insure  that  the  teachers,  who  were  subject  to  control  by  reli- 


gious organizations,  observed  the  restrictions  as  to  purely  secu- 
lar instruction,  (4)  the  states'  examination  of  the  parochial 
schools'  financial  records  to  determine  which  expenditures 
were  religious  and  which  were  secular,  (5)  the  probable  in- 
tensification of  political  divisiveness  along  religious  lines 
resulting  from  the  annual  appropriations  required  under 
the  statutes,  benefiting  relatively  few  religious  groups,  and 
(6)  the  self-perpetuating  and  self-expanding  propensities  of 
the    innovative   statutory   programs. 

Justice  Douglas  joined  by  Justice  Black,  concurring,  joined 
the  Court's  opinion  and  expressed  the  views  that  (1)  secular 
instruction  in  a  parochial  school  was  an  integral  part  of  re- 
hgious instruction,  (2)  what  the  taxpayers  gave  for  secular 
purposes  under  the  state  statutes  would  enable  the  par- 
ochial schools  to  use  all  of  their  own  funds  for  religious 
training,  and  (3)  the  state  surveillance  and  supervision  of 
parochial  schools  required  under  the  statutes  violated  the 
establishment  clause  of  the  First  Amendmant,  whereas  the 
requirement  that  taxpayers  of  many  faiths  contribute  money 
for  propagation  of  one  faith  violated  the  free  exercise  clause. 

Justice  Brennan  expressed  the  views  that  (1)  secular  edu- 
cation in  parochial  schools  was  inextricably  intertwined  with 
the  schools'  religious  mission,  (2)  the  statutes  involved  re- 
quired too  close  proximity  of  government  to  the  subsidized 
sectarian  institutions,  creating  real  dangers  of  secularization 
of  a  creed  through  the  states'  regulation  and  policing  of  the 
instruction   and   teachers  of  the  sectarian  schools,  and  thus 


»■  "Neither    the    Legislative    .Assembly,    nor    any     f^ 

^     County,  City,  Town,  or  School   District,  or  other     ^. 

public  corporations,  shall  ever  make  directly  or  in- 


J^-  directly  any  appropriation,  or  pay  from  any  public  J^ 

^  fund  or  moneys  whatever,  or  make  any  grant  of  ^^ 

^  lands  or  other  property  in  aid  of  any  church  or  for  ^ 

y^-  any  sectarian  purpose,  or  to  aid  in  the  support  of  J^ 

^L  any  school,  academy,  seminary,  college,  university.  ^. 

^  or  other  literary,  scientific  institution,  controlled  ^ 

y^  in  whole  or  in  part  by  any  church,  sect  or  denomi-  J^- 

■^  nation  whatever."    Art.  XI,  §  8.  Mont.  Constit.  ^ 

offending  the  establishment  clause  of  the  First  Amendment, 
(3)  even  if  the  objectionable  features  of  the  statutes  as  to 
state  surveillance  were  eliminated,  nevertheless  the  statutory 
subsidies  would  still  be  unconstitutional  general  subsidies 
were  paid  solely  for  secular  education  provided  by  the  par- 
ochial schools,  and  (4)  the  statutes  violated  the  principle  that 
government  may  not  employ  religious  means  to  serve  leg- 
itimate secular  interests,  at  least  without  the  clearest  dem- 
onstration that   nonreligious  means  will  not  suffice. 

Justice  White  concurring  in  part  and  dissenting  in  part, 
stated  that  (1)  the  state  statutes  did  not  violate  the  First 
Amendment  since  indirect  benefit  to  religion  from  govern- 
ment aid  to  sectarian  schools  in  performance  of  separable 
secular  functions  did  not  convert  such  aid  into  an  imper- 
missible establishment  of  religion,  (2)  considerations  under 
the   free   exercise   clause   of   the   First  Amendment  at  least 
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The  constitutional  Convention  should  assign  to  some- 
one the  task  of  determining  what  has  caused  other  pro- 
posed Constitutions  to  go  down  to  defeat.  If  we  fail  to 
learn  from  history,  we  are  condemned  to  repeat  it. 

There  do  not  appear  to  be  any  simple  answers  to  questions 
of  how  to  succeed  at  constitutional  reform.  It  will  take  a  de- 
tailed analysis  of  a  series  of  conventions  to  provide  even  ten- 
tative answers.  Clearly,  however,  we  are  confronted  with  a 
highly  complex  political  problem  which  involves  far  more 
than  the  substantive  issues  of  governmental  structure  and  fun- 
ction. Also  demanded  is  careful  attention  to  the  interests,  in- 
stitutional and  otherwise,  that  will  be  affected.  Here  are  a  few 
suggestions  based  on  this  person's  exhaustive  study  of  past 
constitutional  conventions. 

1.  The  Perfectionist  Mentality.  Compromise  is  the  ess- 
ence of  politics,  and  a  constitutional  convention  is  politics 
in  its  most  fundamental  sense.  The  Convention  should  draft 
a  constitution  that  stands  a  reasonably  good  chance  of  passing 
the  test  of  the  voters.  A  constitution  confined  strictly  to  fun- 
damentals is  admirable,  but  rarely  acceptable  to  voters  because 
a  state  constitution  expresses  the  problems,  interests,  and  con- 
cern for  its  people.  Which  is  far  different  from  a  "model"  or  a 
a  "perfect"  constitution. 

For  example.  A  judiciary  article  that  is  an  exemplar  of  per- 
fect drafting  and  of  judicial  reform  but  which  is  unacceptable 
to  large  groups  of  people  can  cause  an  immediate  problem.  A 
current  proposal  is  to  change  the  name  of  justice  courts  to 
magistrate  courts  and  to  bring  them  under  the  wing  of  district 
court  judges.  Immediate  problems  arise.  Do  the  district  court 
judges  want  the  added  responsiblity?  Will  the  people  only  be 
aware  of  the  headlines  that  read:  justice  courts  to  be  abohsh- 
ed?  How  effective  a  group  is  the  system  of  justice  courts, 
their  friends  and  relatives?  Do  the  people  really  want  appoint- 
ed judges? 

The  constitutional  convention  is  going  to  have  to  make  a  de- 
cision. Are  they  going  to  expend  all  theii  energy  in  drafting 
the  perfect  provision  and  then  saying  a  prayer  when  submitting 


Off  constitutional 
conventions 

A  CONTINUING  SERIES 

Regarding  the  problem  of  the  Legislative  interregnum,  the 
Post  felt  there  was  more  apprehension  than  danger,  and  urged 
masterful  inactivity: 

A  few  not  very  important  matters  need  alteration  or 
adjustment,  but  under  all  the  circumstances,  we  think 
that  the  interests  of  the  public  are  at  present  fully  and 
well  subserved  by  a  masterly  inactivity.  Politicians 
want  to  legislate-it  is  their  trade.  The  people  wish  to 
look  over  their  work  first.  If  the  "Democrat"  speaks 
authoritively,  it  is  plain  that  a  state  organization  is  the 
main  object  of  the  Convention.  If  it  does  not,  and 
that  such  is  not  the  case,  the  convention  would  be  a 
most  cumbrous,  unwieldly  and  expensive  method  of 
seeking  relief  from  Congress,  which  could  be  at  least 
as    speedily    and    effectually  obtained   without    it, 
through  the  ordinary  channel  of  petition  and  by  en- 
listing on  our  side  and  assistance  of  members  of  both 
Houses." 
Regarding  the  type  of  Constitution  that  would  come  from 
the  Convention,  if  held,  and  the  impact  that  this  would  have  on 
Congress  when  seeking  statehood,  the  Post  felt  that  the  action 
of  the  delegates  would  not  be  quite  all  that  would  be  required 
to  enable  the  Territory  to  "walk  into  the  Union  a  full-grown 
state,"  and  talked  of  a  potentially  hasty  and  crude  situation. 

Congress,  of  course,  might  just  have  something  to  say  about 
the  matter,  however  willing  it  might  be  to  extend  to  trust- 
worthy representatives  bearing  in  their  hands  a  sound  Constitu- 
tion. The  Post  felt  that  a  hasty,  crude,  and  half-discussed 
measure  would  be  far  more  likely  to  be  regarded  as  an  invita- 
tion for  Congress  to  walk  into  the  Territory  with  a  stern  and 
merited  negative  to  their  application. 

For  the  Post,  the  time  was  just  not  ripe: 

"The  season  is  most  unpropitious,  and  renders  any- 
thing like  a  fair  canvass  impossible.  The  locality  chosen 
for  the  assembly  of  the  body  is  not  the  Capital,  and  it 
is  nearly  destitute  of  the  material  required  for  publish- 
ing the  daily  proceedings  of  the  convention;  though 
the  fullest  and  most  accurate  information  is  required 
on  the  subject.  The  general  circulation  of  the  reports 
is  impossible.  A  postponement  of  the  proceedings  till 
spring  might,  however,  obviate  this  difficulty.  One- 
third,  at  least,  of  the  most  intelligent  class  of  our 
voters  are  absent  from  the  Territory,  on  business,  or 
otherwise,  and  the  popular  vote  will  be  Uttle  more 
than  a  half  of  what  it  would  be  at  a  more  fitting  time 
of  year." 
On  the  main  question  of  state  organization  the  Post  felt  it  an 
absolute  necessity  for  an  education  of  the  public  mind  by  pre- 
vious discussion,  as  well  as  attention  paid  to  a  few  other  points: 
"That  we  should  all  like  to  see  Montana  a  State,  under 
favorable  circumstances,  is  highly  probable;  but,  before 
plunging  further  into  poUtics,  we  think  it  would  be 
better  for  us  to  know  whether  Congress  has  passed  or 
will  pass  an  Enabling  Act,  during  this  session,  and  it  is 
a  thing  of  vital  importance  to  us,  that  the  laws  already 
enacted  by  our  Territorial  Legislature  should  be  pub- 
hshed,  read,  and  their  effect  understood.  On  this 
subject,  the  body  poUtic  of  Montana  is  uninformed; 
only  a  few  lawyers  know  even  the  titles  of  a  majority 
of  the  statutes. 
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Thus,  to  the  Post,  the  forming  of  a  state  organization  and 
drafting  of  a  State  Constitution,  was  not  less  absurd  than  the 
"manufacture  of  a  golden  crowbar  to  mend  the  stockings  of  a 
small  family,  when  a  steel  needle  would  do  the  business 
admirably." 

The  Union  Party,  including  one  of  the  delegates-to-be  of  the 
convention,  one  Colonel  Keyser,  was  continuing  a  series  of 
meetings.  At  one  mass  meeting  of  six  hundred  people,  resolu- 
tions concerning  the  calling  of  the  session  of  the  legislature  and 
the  calling  of  the  convention  were  adopted. 

They  genuinely  felt  that  the  calling  of  the  legislative  session 
was  a  stretch  of  power  as  unlawful  as  it  had  been  injurious  to 
the  best  interests  of  the  people  of  the  Territory,  and  for  which 
the  Democrat  party  was  alone  responsible. 

Calhng  the  proposal  for  drafting  a  constitution,  they  felt 
that  it  would  tend  grievously  to  oppress  the  people  with  addi- 
tional taxes,  which  they  claimed  to  be: 

"too  onerous  and  be  productive  of  no  good  to  anyone, 
except  the  few  who  concocted  the  scheme  for  their 
own  personal  advantage." 
From  information  received  from  all  quarters,  "miners  and 
farmers  as  a  body"  were  supposedly,  according  to  the  Post, 
opposed    to    both    movements.    Dubbing    the    whole   move  a 
mockery,  a  delusion  and  a  snare,"  the  Post  hoped  to  detect 
some  symptoms  of  "common  decency,  among  the  Democrats, 
by  the  abandonment  of  their  absurd  schemes." 

In  a  letter  from  one  "Max"  from  Bannack  City,  "Max" 
pointed  to  the  lack  of  support  and  spoke  of  delegates  instructed 
to  oppose  state  organization: 

On  the  question  as  to  the  propriety  of  the  application 
of  our  Territory  for  admission  into  the  Union,  there 
seems  to  be  but  little  diversity  of  opinion  in  Beaver- 
head County.  If  there  are  a  dozen  men  in  the  county 
in  favor  of  it,  they  have  not,  as  yet,  been  heard  from. 
A  very  large  majority  of  our  people  fail  to  see  wherein 
they  would  be  benefited  by  a  state  organization... 
The  whole  plan  of  the  proposed  Convention  has  been 
shrewdly  pre-arranged. ..it  may  still  be  managed  to  a 
good  end,  if  only  every  citizen  will  act  free  from 
party  prejudice  or  dictation.  Otherwise,  without  some 
most  lucky  chance,  the  result  of  the  works  of  the 
Convention  will  be  most  seriously  detrimental  to  the 
interests  of  our  Territory. ..Beaverhead  County  will 
send  her  five  delegates  to  that  Convention  instructed 
to  oppose,  from  first  to  last,  every  proposition  looking 
to  a  State  Organization..." 

Many,  thus,  went  to  decide  whether  to  write  a  Constitution, 
and  were  not  elected  to  do  that. 

A  letter-writer  from  Highland,  Montana,  signing  "S.H.D." 
by  name,  and  appearing  in  the  March  10,  1866  issue  of  the 
Montana  Post,  spoke  of  the  political  struggle  in  Madison  County 
in  electing  the  members  for  the  Territorial  Convention,  and 
that  if  the  Convention  would  leave  state  organization  alone,  it 
could  be  useful. 

So,  the  Territory  had  a  de  facto  Convention,  to  be  made  de 
jure  by  Governor  Meagher's  de  jure  Legislature.  It  was  merely 
up  to  the  people  to  wait  with  patience  for  the  assembling  of 
that  Convention  to  have  the  Gordian  knot  of  their  Territorial 
difficulties  unraveled  or  cut. 

In  commenting  that  only  three  counties  had  made  census 
returns,  the  March  17,  1866  edition  of  the  Montana  Radiator 
stated  that: 

The  Legislature  should  devise  means  to  make  the 
census  complete.  The  convention  to  meet  in  Helena, 
March  26th,  should  be  endorsed  by  the  Legislature 
and  the  call  reiterated  by  them,  and  they  should 
adjourn  in  time  to  attend  it. 
The  second  Territorial  legislature,  however,  instead  of  ap- 


proving the  call  for  the  Convention  and  giving  it  the  "Legisla- 
tive sanction  and  validity"  which  Meagher  wanted,  passed  a 
Resolution  which  requested  Congress  to  authorize  the  calling 
of  such  a  convention.  Which  but  called  into  question  the  legal- 
ity of  the  convention  itself,  assuming  the  Legislative  Assembly 
itself  was  legal. 

The  original  call  of  the  convention  was  for  March  I,  the 
amended  call  March  26;  but  the  convention  did  not  go  into 
session  until  April  9,  1 866,  upon  adjournment  of  the  legislature. 
Part  of  the  proDlem  had  definitely  been  the  weather.  The 
February  2,  1866  issue  of  the  Montana  Radiator  reported 
Meagher's  official  proclamation  of  January  22,  1866: 

"Being  advised. ..that  Hell-Gate  Canyon  is  at  present, 
and  generally  remains,  impassable  until  about  the 
middle  of  March,  and  that  in  consequence  thereof, 
the  delegates  from  Missoula  County  might  be  pre- 
vented appearing  at  the  Convention. ..I. ..consider  it 
due  to  that  important  county,  to  call  the  Convention 
for  Monday  the  26th...instead  of  the  1st  day  of 
March..." 

As  viewed  through  the  eyes  of  the  Republican  Post,  the 
whole  idea  did  not  seem  good.  Unfortunately,  the  records  of 
the  rival  paper.  The  Democrat,  are  not  available. 

This  distinct  absence  of  contemporary  Democrat  comment 
upon  the  Convention  can  be  supplied  by  the  brief  treatment 
of  the  history  books. 

Tom  Stout,  in  his  volumes  Montana:  It's  Story  and  Biogra- 
phy, pubhshed  in  1921,  after  referring  to  the  "unstable  status 
of  the  territorial  assembly"  causing  many  legislative  complica- 
tions, stated  that  many  citizens  of  both  parties  were  favoring 
and  pressing  statehood  upon  the  national  authority.  He  states 
that  the  Convention's  six-day  session  is  "now  recognized  to  be 
illegal  (as  was  generally  held  at  the  time)"  and  "accomplished 
nothing",  there  being  an  "incompetent  gathering  of  dele- 
gates...". Stout  was  a  prominent  Democrat  publisher  and  a 
former  Congressman  from  Montana. 

However,  Joaquin  Miller  in  her  Illustrated  History  of  the 
State  of  Montana,  described  the  Convention  as  the  "best  and 
wisest   thing   that   had   yet   been   attempted    for    the   young 
Territory." 
Helen  Fitzgerald  Sanders,  in  her  History  of  Montana,  states: 

"This  convention  was  called  without  authority  of  law 

either  by  the  territorial  legislature  or  by  congress,  and 

did    not    meet    with    the    approval    of    the    people 

generally." 

Burlingame  and  Toole's  masterful  History  of  Montana 
refer  to  it  as  the  "premature  Constitutional  Convention  of 
1866"  which  was  "hastily  called,  and  it  was  mid-winter,  which 
posed  a  real  problem."  They  concluded  that  in  the  "first  place 
there  "was  no  really  strong  demand  for  statehood  at  that  time 
and  the  calling  of  the  convention"  needlessly  made  the  issue 
partisan  when  the  Territory  could  iU  afford  further  partisan- 
ship. It  was  their  conclusion  that  the: 

"Republicans  generally  opposed  statehood,  because, 
obviously,  they  would  get  little  or  no  slice  of  the  pie. 
The    Democrats   said    that   statehood    was   the  only 
remedy  for  the  many  territorial  grievances." 
Called   officially   to  give  a  voice  to  the  Territory,  in  the 
absence  of  a  Legislature  that  did  not  absent  itself  until  called 
illegal  by   courts  and  congress,   Montana's  ill-fated  and   first 
abortive  attempt  at  a  Constitutional  Convention  was  about  to 
begin.  Called  without  authority  of  law,  and  generally  looked 
upon  with  disfavor  by  the  citizens  of  the  Territory,  it  was 
about  to  fulfill  their  worst  expectations. 

Often-times  out  of  their  depth,  the  Territory  was  soon  to 
see  a  display  of  when  they  were  even  out  of  their  shallowness. 
Like  the  grasshopper  fighting  the  lawn  mower,  we  can  admire 
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counseled  against  refusing  support  for  students  attending 
parochial  schools  simply  because  in  that  setting  they  were 
also  being  instructed  in  the  tenets  of  the  faith  they  were 
constitutionally  free  to  practice,  (3)  the  Rhode  Island  sta- 
tute involved  should  be  sustained  since  the  record  did  not 
establish  that  secular  instruction  could  not  be  separated 
from  religious  instruction  or  that  entanglement  difficulties 
would  accompany  the  salary  supplement  program,  and  (4) 
although  the  facial  challenge  to  the  Pennsylvania  statute 
should  be  similarly  rejected,  nevertheless,  the  judgment  of 
reversal  and  remand  was  proper  since  the  complaint,  which 
was  dismissed  by  the  District  Court,  alleged  that  the  statute 
financed  and  participated  in  the  blending  of  sectarian  and 
secular  instruction,  and  since  such  allegations,  if  proved, 
would  establish  the  unconstitutionahty  of  the  statute  as 
applied. 

In  the  case  of  Tilton  v.  Richardson,  29  L.Ed  2d  790, 
the  taxpayers  and  residents  of  Connecticut  instituted  an 
action  against  federal  officials  and  certain  church-related 
colleges  and  universities  located  in  Connecticut,  challeng- 
ing the  constitutionality,  under  the  religion  clauses  of  the 
First  Amendment,  of  the  Higher  Education  Facilities  Act 
of  1963,  under  which  federal  aid  was  granted  to  the  defen- 

"No  appropriations  shall  be  made  ...  to  any  de-    l/L. 
nominational  or  sectarian  institution  or  association."    li 


} 


Art.  V,  §  35. Mont.  Constit. 


dant   institutions   by   way   of  construction  grants  for  build- 
ings  and   facilities   to   be   used   for  secular  educational  pur- 
poses.      The    lower    court    ruled    that    the   Act   authorized 
grants    to    church-related   institutions,   and   that   the   Consti- 
tution  was   not   thereby   violated. 

On  appeal,  the  United  States  Supreme  Court  remanded 
the  case  for  entry  of  a  more  appropriate  judgment.  Although 
not  agreeing  on  an  opinion,  five  members  of  the  court 
agreed  that  the  religion  clauses  of  the  First  Amendment 
were  not  violated  by  the  Higher  Education  Facilities  Act 
insofar  as  it  authorizes  grants  to  church-related  colleges 
and  universities  for  construction  of  buildings  and  facil- 
ities to  be  used  exclusively  for  secular  educational  pur- 
poses. 

Justice  Burger  announced  the  judgment  of  the  court, 
and  in  an  opinion  joined  by  Justices  Harlan,  Stewart  and 
Blackmun,  expressed  the  views  that  (1)  the  Act,which  in- 
cluded church-related  institutions  and  which  reflected  the 
legitimate  secular  objective  of  assisting  in  providing  nec- 
essary facilities  for  higher  education,  did  not  have  the  pri- 
mary effect  of  aiding  religious  purposes  of  the  church- 
related  institutions,  even  though  some  benefits  accrued  to 
such  institutions,  (2)  that  there  was  no  showing  that  re- 
ligion so  permeated  the  secular  education  provided  by  the 
defendant  institutions  as  to  make  their  secular  and  relig- 
ious educational  functions  inseparable,  and  the  Act  would 
not  be  declared  unconstitutional  on  the  basis  of  a  "com- 
posite profile"  of  the  "typical  sectarian  institution,"  as 
asserted  by  the  plaintiffs,  (3)  the  administration  of  the 
Act  with  regard  to  aid  to  church-related  institutions  did 
not   foster   exceKive  government  entanglement  with  rehgion 


in  violation  of  the  First  Amendment,  particularly  since  re- 
ligious indoctrination  was  not  a  substantial  purpose  of  such 
institutions,  and  since  the  aid,  which  was  provided  on  a  one- 
time, single-purpose  basis,  was  directed  at  facilities  that  were 
religiously  neutral,  and  (4)  there  was  no  violation  of  the 
plaintiffs'  rights  under  the  free  exercise  clause  of  the  First 
Amendment  through  their  compelled  payment  of  taxes 
which  in  part  financed  grants  under  the  Act,  since  they  were 
unable  to  identify  any  coercion  directed  at  the  practice  or 
exercise  of  their  religious  beliefs. 

Justice  White  concurred  in  the  result  on  the  ground  that 
legislation  having  a  secular  purpose  and  extending  govern- 
mental assistance  to  sectarian  schools  in  the  performance 
of  their  secular  functions  did  not  violate  the  First  Amend  - 
ment  merely  because  the  legislative  program  incidentally 
benefited    a    church    in    fulfilling    its   religious    mission. 

Justice    Douglasjoined   by   Justices   Black   and    Marshall, 
dissented,  expressing  the  views  that  aid  to  religious  schools 
under  the  Act  violated  the  religion  clauses  of  the  First  Amend- 
ment and  academic  freedom,  since  the  government  surveill- 
ance necessary  to  insure  that  the  facilities  were  not  used  for 
sectarian  purposes  created  prohibitive  entanglement  between 
government  and  religion,  and  since  even  if  the  statutory  re- 
striction as  to  secular  use  of  the  faciUties  was  observed,  never- 
theless   a   religious   institution,   which   operated   on   a   single 
budget   for   both  religious  and  secular  teaching,  was  uncon- 
stitutionally aided  because  money  saved  from  one  item  of 
its  budget  was  free  to  be  used  elsewhere. 
^fL.    "The  free  exercise  and  enjoyment  of  religious  pro-  jL 
T     fession  and  worship,  without  discrimination,  shall    ^ 
^    I'orever   hereafter  be  guaranteed,  and  no  person     ^ 
yL    shall  be  denied  any  civil  or  political  right  of  privi-   jL. 
^    lege  on  account  of  his  opinions  concerning  reUgion,      - 
^    but  the  Uberty  of  conscience  hereby  secured  shall 


J 


\L  not  be  construed  to  dispense  with  oaths  or  affir 

^  mations,   excuse  acts  of  hcentiousness,  by  biga-  ^ 

^  mous  or  polygamous  marriage,  or  otherwise  justify  ^ 

\^  practices  inconsistent  with  the  good  order,  peace,  jL. 

^  or  safety  of  the  state,  or  opposed  to  the  civil  auth-  T 

^  ority  thereof,  or  of  the  United  States.  No  person  ^ 

3^  shall  be  required  to  attend  any  place  of  worship  jL, 

^  or   support  any  ministry,  religious  sect,  or  denom-  T 

^  ination,  against  his  consent;  nor  shall  any  prefer-  ^ 

yL-  ence  be  given  by  law  to  any  rehgious  denominations  jL. 

^t  or  mode  of  worship."  ^ 

W  Article  II,  Sec.  4, Mont.  Constit.  )^ 

Justice  Brennan  dissented,  stating  that  (1)  the  Act  was 
unconstitutional  insofar  as  it  authorized  grants  of  federal 
tax  moneys  to  sectarian  institutions,  particularly  in  view 
of  the  necessarily  deep  involvement  of  government  in  the 
religious  activities  of  such  institutions  through  the  policing 
of  restrictions,  and  the  fact  that  subsidies  of  tax  moneys 
directly  to  a  sectarian  institution  necessarily  aided  the  pro- 
selytizing function  of  the  institution,  (2)  the  establishment 
clause  of  the  First  Amendment  precluded  the  governmenf 
propagation  and  advancement  of  a  particular  religion  was 
a  function  or  purpose  of  the  institution,  and  (3)  the  case 
should  be  remanded  for  the  District  Court's  determination 
of  the  question  whether  the  defendant  institutions  were 
"sectarian"  institutions. 
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Committees  Continued 
Jf^J^-^T'      Judiciary  Comittee 


^^M^ 


^P^^ 


Dave  Holland  -  Chairman 

Catherine  Pemberton  •  Vice  Chairman 

Mason  Melvin 

Leslie  "Joe"  Eskildsen 

Rod  Hanson 

Cedor  B.  Aronow 

John  M.  Schiltz 

Jean  M.  Bowman 

Ben  E.  Berg,  Jr. 

Executive  Committee 

Thomas  Joyce  -  Chairman 

J.  C.  Garlington  -  Vice  Chairman 

Richard  B.  Roeder 

Harold  Arbanas 

Margaret  Warden 

Archie  Wilson 

Betty  Babcock 

Fred  Martin 

James  Felt 


^¥^¥^ 


.^C..^»-^^       Education  and  Public  Lands  Committee 


^^^ 


^^^ 


Richard  J.  Champoux  ■  Chairman 

Robert  B.  Noble  •  Vice  Chairman 

Carl  Davis 

Marjorie  Cain 

Max  Conover 

Gene  Harbaugh 

Lloyd  Barnard 

Dan  W.  Harrington 

Robert  F.  Woodmansey 

William  A.  Burkhardt 


Public  Health,  Welfare 

and  Labor  Committee 

George  Heliker  •  Chairman 
Jack  Ward  •  Vice  Chairman 
Joseph  McCarvel 
Edith  Van  Buskirk 
William  Swanberg 
Don  Scanlin 
Charles  Mahoney 
R.J.  Studer,  Sr. 


Revenue  and  Finance  Committee 

Sterling  Rygg  -  Chairman 

Maurice  Driscoll  -  Vice  Chairman 

Mike  McKeon 

William  "Bill"  Artz 

Russell  McDonough 

Roger  Wagner 

Dave  Drum 

E.  M.  Berthelson 

Noel  D.  Furlong 


^^^ 


Style,  Drafting  and  Transition  Committee 

David  L.  Holland 
Virginia  H.  Blend 
Chet  Blaylock 
Richard  B.  Roeder 
Lucile  Speer 
J.C.  Garlington 
John  M.  Schiltz 
William  Burkhardt 
Jerome  T.  Loendorf 
Ben  Berg 
Robert  Kelleher 

General  Government  and 

Constitutional  Amendment 

Mark  Etchart  -  Chairman 

Paul  Harlow  •  Vice  Chairman 

Robert  Vermillion 

Pete  Lorello 

Don  Belcher 

Lyman  Choate 

Bruce  Brown 

Otto  Habd 

Otto  Habedank 


Administrative  Committee 

Vice  President 

John  H.  Toole  -  Ex  Officio 
Vice  President 

Dorothy  Eck  •  Ex  Officio 
Secretary 

Jean  Bowman  -  Ex  Officio 
Mike  McKeon 
Noel  D.  Furlong 
Robert  Noble 
Rod  Hanson 
Clark  E.  Simon 
Sterling  Rygg 
C.  Louise  Cross 


^^f^ 


Local  Government  Committee 

Oscar  L.  Anderson  -  Chairman 

Virginia  H.  Blend  -  Vice  Chairman 

Franklin  Arness 

George  W.  Rollins 

M.  Lynn  Sparks 

Katie  Payne 

Thomas  M.  Ask 

Marian  S.  Erdmann 

Lucille  Speer 

Arnold  W.  Jacobsen 

Clark  E.  Simon 
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History  continued 

their  courage,  but  not  their  judgment.  And  delegates  elected 
from  some  counties  gave  advance  warning  that  they  would 
oppose  drafting  of  a  Constitution. 

The  April  7.  1866  issue  of  the  Montana  Radiator  editorial- 
ized on  the  Convention: 
The  First  Day  -  Monday,  April  9,  1866 

The  Territory  had  nine  counties;  Meagher's  official  procla- 
mation allowed  for  fifty-five  members  from  eight  counties. 
The  credentials  committee,  on  the  first  of  six  days  of  pro- 
ceedings, reported  forty-five  people  as  entitled  to  seats  at  the 
convention.  One  General  Ewing  was  to  preside  at  the  session. 

There  was  an  absence  from  Deer  Lodge  County  but  no  one 
knew  his  name.  No  one,  that  first  day,  had  taken  pains  to 
present  themselves  from  Beaverhead  County,  and  the  names  of 
the  delegates  were  unknown  to  the  Convention.  Chouteau 
County,  which  was  allowed  five  delegates,  was  also  to  be  pitied 
for  being  unrepresented.  Three  were  absent  from  Missoula 
County. 

Later  accounts  by  the  Historical  Society  of  Montana  treat 
the  Deer  Lodge  and  Missoula  absences  as  "vacancies"  and  in- 
dicate that  four  delegates  from  Beaverhead  and  one  from 
Madison  "did  not  appear  and  qualify".  John  Keyser,  perhaps 
the  only  Republican  at  the  Convention,  arrived  and  was  seated 
on  the  second  day  of  the  session. 

The  problem  of  a  quorum  -  the  least  number  of  members 
that  must  be  present  at  a  meeting  in  order  to  transact  business 
(usually  a  majority  of  those  officially  seated)  -  confronted  the 
Convention  at  every  turn. 

The  roll  call  of  that  first  day  raised  only  twenty-four  heads. 
As  the  proposed  number  of  delegates  to  the  Convention  was 
fifty-five,  the  body  was  four  short  of  a  quorum. 

Various  expediencies  to  overcome  the  quorum  problem  were 
suggested,  such  as  throwing  Chouteau  out  of  the  Territory  or 
sending  the  Sergeant-At-Arms  for  more  delegates.  But  the 
Convention  decided  to  proceed  without  a  quorum,  not  wanting 
legal  niceties  to  hinder  an  already  illegal  convention. 

The  Republican  Post  reported  that  "we  wish  that  we  could 
add  that,  finding  that  they  had  no  quorum,  they  decently  went, 
home...".  No.  The  members  present  agreed  to  act  as  proxies 
for  the  absentees! 

The  Post  reluctantly  gave  coverage  to  the  Convention,  being 
happier  to  deal  with  the  dryness  of  the  streets,  and  wanting 
more  to  eulogize  the  weather,  and  to  expatiate  upon  the  gentle 
zephyrs  of  Spring.  Smirks  and  smiles  came  from  the  pages  of 
the  Post  as  they  reported  the  arrival  of  many  female  arrivals  to 
Helena's  Last  Chance  Gulch,  with  their  silk  dresses  and  white 
skirts  defying  mud  and  mire. 

The  Post  was  most  unkind  to  the  Convention  and  Acting- 
Governor  Meagher: 

"Sired  by  the  Acting-One  and  damned  by  the  people, 
having  been  helped  along  by  a  number  of  proclama- 
tions, is  finally  born." 

The  Convention  reminded  the  newspaper  of  children  playing 
soldier,  with  broom-stick  for  rifle,  and  a  sword  of  lath,  for  a 
warrior's  blade. 

The  Post  scored  Meagher's  absence: 

"Why  did  not  the  Acting-One  fulfill  his  promise. ..Did 
he  not  know  that  nothing  could  be  done  without  him? 
...He  was  not  here  a  week  before  the  Convention  as- 
sembled to  see  that  every  preparation  was  properly 
made,  and  did  not  call  it  to  order,  open  its  proceed- 
ings and  direct  it  to  organize..." 
The  Second  Day  -  Tuesday  April  10,  1866. 

A  Resolution  to  appoint  a  committee  of  nine  upon  Federal 
Relations,  to  whom  all  memorials  to  Congress  and  the  President 
should  be  referred,  was  passed. 


A  Resolution  to  frame  a  Constitution  was  offered.  A  motion 
to  table  (kill  without  discussion)  was  ignored  by  the  Chairman, 
and  the  Convention  proceeded  to  go  to  work. 

One  member  wondered  whether  they  were  called  for  noth- 
ing or  something  and  if  nothing  but  a  monkey  show,  they  had 
better  clear  out  by  afternoon. 

H.P.  Downs,  of  Gallatin,  informed  the  body  that  his  dele- 
gation was  expressly  elected  to  oppose  the  framing  of  a  State 
Constitution. 

Member  after  member  arose  objecting  to  even  writing  a 
Constitution.  High  taxes,  worthless  Territorial  money,  and  too- 
heavy  rehance  on  expectant  future  population  were  urged  as 
reasons  in  opposition. 

Helena  delegates  from  then-Edgerton  County  were  not  too 
upset.  The  Legislature  had  neglected  to  provide  for  the  expenses 
of  the  Convention  for  fear  of  the  people,  and  for  fear  of  tar- 
nishing the  brilliant  record  they  had  been  making  in  Virginia 
City  for  the  past  few  weeks.  Yet  the  rest  hoped  that  they  would 
set  about  to  do  something  soon. 

In  the  afternoon  session  of  the  second  day,  the  Resolution 
to  consider  a  State  Constitution  was  passed  with  no  quorum 
and  with  four  dissenting  votes. 

The  Third  Day  -  Wednesday,  AprU  1 1,  1866. 

The  first  resolution  passed  was  one  making  the  Secretary 
of  the  Convention  not  responsible  for  errors  in  the  minutes, 
according  to  the  Virginia  City  Montana  Post  in  order  "to  have 
a  full  opportunity  for  doctoring"  minutes  "which  might  have  a 
sickly  appearance  if  they  truly  mirrored  the  greater  portion" 
of  the  proceedings. 

The  Convention  adopted  as  its  rules  those  of  the  Missouri 
Convention  of  1861. 

The  Convention  did  not  feel  that  women  were  equal  or 
equivalent.  Climbing  the  ladder  of  excess,  wrong  by  wrong,  a 
Madison  County  delegate  suggested  the  Convention  adopt  a 
rule  preventing  ladies  from  attending  the  Convention. 

Another  delegate  won  the  day  by  suggesting  that  the  very 
presence  of  the  Madison  delegate  effectively  prevented  the 
presence  of  the  fair  sex. 

Like  a  magpie  to  a  sore  backed  horse,  the  quorum  question 
clung  to  them.  To  obtain  a  quorum  the  body  resolved  to  allow 
present  delegates  to  elect  any  person  to  act  in  the  stead  of 
absentees  until  their  arrival. 

Immediately  it  was  perceived  that  delegations  that  were 
depleted  were  about  to  roundup  anti-Constitution  people  from 
the  streets  of  Last  Chance  Gulch. 

The  limber-jointed  Convention  went  back  on  itself  with 
ease,  and  said  all  substitutes  had  to  be  residents  of  the  county 
they  were  to  represent. 

Expeditiously  ridding  themselves  to  the  Scylla  of  anti- 
Constitution  men,  they  were  driven  into  the  Charybdis  of  no 
quorum. 

The  Sergeant-At-Arms  then  arrived  back  with  many  of  the 
penitent,  muttering  "watch  too  slow",  although  one  acknowl- 
edged that  they  had  been  playing  cards. 

The  Fourth  Day  -  Thursday,  April  12,  1866. 

Fourteen  were  present  at  roll  call,  out  of  the  Convention's 
fifty-five.  The  Chairman  declared  a  quorum  existed. 

The  Post  reported  that  the  minutes  of  the  previous  day  had 
been  ingeniously  tinkered  so  as  to  provide  any  bad  appearance 
as  regarded  the  Resolution  allowing  delegates  to  fill  their  delega- 
tion, but  the  Chairman  felt  that  not  proper. 

So  the  Convention  proceeded  to  construe  its  own  quorum 
rules  just  so  that  if  a  quorum  were  needed  it  had  one,  and  if 
not,  it  didn't. 

It  reminds  one  of  the  amateur  sportsman  who  shot  at  a  calf 
and  missed  it.  "What,"  said  a  friend,  "you  didn't  think  that 
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calf  was  a  deer,  and  then  not  hit  it,  did  you?"  "Well,  explained 
the  other,  "I  shot  at  it  just  so  that  if  it  was  a  deer  to  hit  it,  and 
if  it  was  a  calf,  not  to  hit  it." 

Legislation  was  suggested  by  one  member.  Another  indicated 
legislation  was  foreign  to  the  duties  of  the  Convention  and 
tended  to  make  a  burlesque  of  the  whole  affair. 

The  committee  appointed  to  frame  a  Constitution  reported 
in  favor  of  adopting  one  copied  from  that  proposed  by  Colo- 
rado, with  certain  alterations  drawn  from  the  Constitutions  of 
California  and  New  York. 

When  the  Beaverhead  substitutes  arrived,  they  were  refused 
entrance. 
The  Fifth  Day  -  Friday,  April  13,  1866. 

A  Resolution  endorsing  President  Johnson  was  approved,  as 
was  a  memorial  to  Congress. 

The  memorial  to  Congress  commenced  by  saying  that  the 
people  of  Montana  were  proud  of  their  allegiance  to  the  Federal 
Government,  and  were  deeply  thankful  for  the  many  favors 
bestowed.  The  memorial  protested  the  sale  of  mineral  lands. 
An  appeal  was  made  for  appropriations  for  public  buildings  and 
for  a  mint. 

In  the  afternoon  session,  further  use  was  found  of  the 
Sergeant-At-Arms.  Even  by  conventional  counting  there  were 
not  enough  faces. 

The  resolution  and  report  recommending  a  constitution 
copied  from  the  proposed  constitution  of  Colorado,  altered  by 
modifications  of  New  York  and  California  was  adopted. 

The  Sixth  and  Last  Day  -April  14,  1866. 

H.N.    McGuire,   Secretary  of  the  Convention  was  elected 
printer  and  was  instructed  to  have  the  Constitution  and  pro- 
ceedings published  in  pamphlet  form  by  July  1,  1866. 

A  resolution  was  offered  to  endorse  Thomas  Francis 
Meagher.  One  member  didn't  wish  to  endorse  Meagher  as  a 
statesman  until  he  knew  he  was  one.  The  body  was  reminded: 
did  they  forget  his  speech  in  1860,  when  he  said  he  would 
destroy  slavery  and  the  South  together,  if  necessary?  He  was 
drunk  then"  was  the  response.  Another  could  not,  had  not, 
and  never  would  endorse  the  politics  of  General  Meagher,  for 
he  had  been  privately  told  by  him  what  they  were. 

The  Resolution  was  passed,  with  many  wishing  it  known 
that  their  comphments  for  Meagher  should  not  be  construed 
to  mean  they  endorsed  Meagher's  fighting  for  the  Union. 

The  presiding  officer  stated  that  there  would  be  a  Democrat 
caucus  immediately  after  adjournment.  According  to  the  Post: 
"...no  sooner  was  the  adjournment  completed,  than 
without  any  person   leaving  his  seat,  a  Democratic 
caucus  was  in  full  blast." 

The  members  then  went  on  a  glorious  tight,  and  made 
numerous  speeches  from  the  balcony  of  the  Crystal  Palace  Hotel 
where  they  had  met. 

The  best  speech  of  the  night  was  reserved  for  a  Mr.  Smith: 
The  Delegates 

"deserve  your  thanks  for  coming  here  uninvited,  and 
working  for  nothing;  they  have  made  a  good  Constitu- 
tion, but  I  don't  think  there  is  one  of  you  that  will  be 
fool  enough  to  vote  for  it." 

So.  What  document  did  this  first  Convention  provide  us  with? 
Some  authorities  say  that  it  was  burned  with  the  minutes  of  the 
convention  in  a  fire  that  enveloped  the  home  of  McGuire,  the 
person  in  charge  of  the  final  document. 

Eric  Thane,  the  noted  Helena  author,  who  still  teaches  in 
Helena,  stated  in  the  July  17,  1939  edition  of  the  Phillipsburg 
Mail  that  the  single  copy  of  the  document  was  sent  to  St.  Louis, 
Mo.,  in  care  of  Edgerton  delegate  Thomas  E.  Tutt,  who  mislaid 
his  papers  and  "Montana's  first  Constitution  passed  out  of  ex- 
istence." 


The  last  comment  on  the  lost  Constitution  was  made  m  a 

December,  1  866 editorial  in  the  Montana  Post,  entitled:  "Where 

Is  That  Constitution?" 

"We  have  listened  to  many  conversations  upon  the 
interesting  topic  of  making  a  Constitution  for  the  pro- 
posed State  of  Montana,  and  find  that  there  is  a  mis- 
understanding regarding  the  history  of  the  movement 
that  took  place  last  year.  What  was  done  by  the  mem- 
bers of  the  Convention  that  was  directed  to  assemble 
by  the  Acting  Governor?  Why  did  not  the  people  vote 
at  the  recent  election  upon  the  adoption  of  the  new 
Constitution?  By  what  means  was  this  instrument  of 
parchment,  that  would  transform  our  territory  into  a 
state,  defeated?  We  ask  these  questions,  and  hope  to 
gain  information  while  we  peruse  the  answers.  Will  the 
Democrat  give  us  some  light  upon  the  subject?" 
An  otherwise  uneventful  year  nearly  completed,  Meagher's 

Third   Territorial    Legislature   adjourned  December   15,   1866, 

having  gone  into  session  on  November  5th. 

On  March  2,   1867  the   U.S.  Congress  amended  Montana's 

Corporate  Charter,  the  Organic  Act,  and  provided: 

"All  acts  passed  at  the  two  sessions  of  the  so-called 
Legislative  Assembly  of  the  Territory  of  Montana, 
held  in  1866,  are  hereby  disapproved  and  declared 
null  and  void,  except  such  acts  as  the  Legislative 
Assembly  herein  authorized  to  be  elected  shall,  by 
special  act,  in  each  case,  reenact." 

So  closed  the  first  chapter  in  our  history  of  drafting  Consti- 
tutional documents,  one  replete  with  error,  and  temporarily 
leaving  us  like  the  sterile  male  mule  -  a  cross  between  a  horse 
and  a  donkey  -  with  no  pride  in  ancestry  and  no  hope  for 
posterity. 


Editorial  Continued 

it  to  the  voters?  Or  are  they  first  going  to  attempt  to  find  out 
what  the  feeling  of  the  state  is  on  the  issues  involved,  and  then 
draft  a  provision  that  gives  consideration  to  those  feelings? 

2.  The  Take-It-Or-Leave-lt  Mentality.  Are  all  of  the  con- 
troversial provisions  of  the  constitution  going  to  be  lumped  in- 
to one  package  and  then  presented  to  the  people,  allowing  ma- 
jorities against  particular  provisions  to  provide  an  overall  ma- 
jority against  the  constitution?  Or  will  the  most  controversial 
provisions  be  voted  on  separately? 

For  example.  A  move  to  modernize  the  legislature  in  terms 
of  either  size  or  elimination  of  one  body  of  the  legislature  will 
indirectly  affect  the  question  of  rural  representation.  Will 
such  an  article  be  voted  on  separately? 

Obviously,  the  process  of  negotiotion  must  be  sufficiently 
veiled  from  the  squeamish  public  to  maintain  the  convention's 
image. 

But  a  formula  must  somehow  be  worked  out  which  avoids 
defeat  by  a  composite  majority  made  up  of  offended  minor- 
ities each  annoyed  by  one  particular  clause  or  selection,  agu- 
mented  by  the  generally  suspicious  and  disillusioned. 

This  becomes  even  more  difficult  when  we  approach  the 
question  of  whether  certain  county  officials  should  be  elected 
or  appointed.  That  is  one  group  that  by  itself  has  sufficient 
contact  and  support  scattered  throughout  Montana  to  defeat 
the  Constitution  on  its  own.  .^nd  that  problem  cannot  be 
solved  by  voting  separately  on  the  issues  because  so  many  con- 
stitutional provisions  are  involved. 

The  Convention  may  find  that  half-loafs  are  the  solution. 
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THE  NEWS  IN  REVIEW 

***  Attorneys  in  Toole,  Glacier,  Pondera,  and 
Teton  Counties  have  gone  on  record  opposing 
in  principle  a  proposed  plan  to  reorganize  Mon- 
tana court  system,  known  as  the  "Montana  Plan." 
***  29  of  74  Delegates  responding  to  a  Tribune 
Capitol  Bureau  poll  favor  a  unicameral  legisla- 
ture. Of  the  74,  26  were  opposed  and  19  had  no 
opinion.  Tribune.  Nov.  26,  1971. 
***  The  Helena  Independent  Record's  editorial 
page  states  that  the  discussion  of  a  one-house 
legislature   isn't  a  bad  idea  and  we're  glad  to  see 
that  the  possibility  is  at  least  being  explored." 
Dec.  6,  1971. 

***  Professor  Ellis  Waldron,  writing  in  the  winter 
issue  of  the  Montana  Law  Review  states:    "At  the 
very  least,  I  hope  the  delegates  will  submit  the 
bicameral-uaicameral  option  to  the  voters  at 
ratification.   I  have  come  to  favor  a  unicameral 
legislature  for  Montana." 

***  Delegate  Grace  Bates  has  criticized  the  for- 
mation of  a  study  group  made  up  of  constitution- 
al convention  delegates  who  want  to  discuss  uni- 
cameralism vs.  bicameralism  on  the  grounds  that 
it  "isn't  right  to  form  this  group  within  a  group" 
(Independent  Record  Dec.  2,  19711.  The  edi- 
torial page  of  the  Independent  Record  states: 
"We  see  nothing  wrong  with  the  action.  The 
fact  that  the  delegates  are  not  afraid  of  being  in- 
ovative  on  their  own  is  a  healthy  sign."   Dec.  6, 

1971. 

***  Despite  an  initial  episode  of  partisan  wheel- 
ing and  dealing,  Montana's  Constitutional  Con- 
vention delegates  completed  their  three-day 
organizational  session  with  a  spirit  of  harmony 
and  bipartisan  dedication  to  the  task  that  lies 
ahead.  .  .  "  Editorial,  Independent  Record,  Dec. 
3,  1971. 

***  Here  is  a  good  place  to  compliment  mem- 
bers of  the  convention  once  more  on  the  spirit 


of  bipartisanship  and  good  will  displayed  in  or- 
ganizational sessions  this  week.  Tribune,  Dec. 3, 
1971, editorial. 

***  "There's  a  real  spirit  of  ecumenicity  preval- 
ing  among  the  100  delegates  ..."  Livingston 
Enterprise,  Dec.  5,  1971,  editorial. 
***  Actual  action  will  determine  the  long-time 
success  of  the  Constitutional  Convention  and 
not  the  work  of  a  committee  or  group  that 
decides  what  shall  and  what  shall  not  be  re- 
leased to  the  news  media. "Editorial,  Lewis- 
town  Daily  News,  Dec.  12,  1971. 
***  In  Suggesting  that  public  statements  be 
channeled  through  a  committee,  Graybill  should 
contempt  for  his  fellow  delegates  who,  after 
all,  were  elected  by  their  constituents,  and 
shouldn't  be  obligated  to  answer  to  anyone  but 
their  constituents-and  their  own  convictions." 
Independent  Record,  Dec.  10,  1971,  Editorial 
***"  .  .  .  Perhaps  Graybill  should  submit  his  own 
opinions  for  screening  starting  right  now  .  .  . 
Screening,  even  if  it's  voluntary  and  non-binding, 
not  only  hints  at  limiting  a  delegate's  right  to 
speek  freely  --it  also  insults  his  judgment  and 
integrity."  Editorial,  Montana  Standard-Post, 
Dec.  10,  1971. 
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(Editors  Note:  The  following  is  the  beginning  of  a  series  de- 
picting the  Convention  in-depth  and  covering  many  items  not 
appearing  in  or  on  the  media.) 

Before  Helena 

The  drama  of  Montana's  Constitutional  Convention  begar 
to  unfold  many  days  before  the  official  first  day  of  November 
29,  1971. 

For  months,  newspaper  editorials  and  candidates  had  been 
calling  for  the  campaigning  on  platforms  of  "nonpartisanship" 
and  "  bipartisanship",  with  Democrats  obtaining  a  large  numer- 
ical majority  of  Convention  delegates. 

Matters  crystahzed  at  the  State  Democratic  Party  conven- 
tion with  Governor  Anderson  making  a  plea  for  a  nonpartisan 
convention  and  Leif  Erickson,  Democratic  national  Commit- 
teeman for  Montana  in  a  table-thumping  episode  insisting  that 
Democrats  take  the  lead  in  organizing  the  Convention. 

Because  of  the  rucus  over  partisanship,  nonpartisanship,  and 
bipartisanship.  Democrats  were  placed  in  a  dilemna.  Should 
they  show  their  lack  of  partisanship  by  yielding  the  reins  to 
the  RepubUcans,  who  had  not  shown  that  they  had  a  monoply 
on  nonpartisanship;  should  they  take  control  and  organize  the 
Convention,  guaranteeing  a  Democrat  President;  or  should  they 
just  allow  events  to  take  their  course. 

Only  Dave  Holland  (Butte)  ,  among  the  Democrats'  announ- 
ced candidates  for  President  of  the  Convention,  clearly  espou- 
sed organization  along  party  lines. 

Prior  to  the  orientation  session  to  begin  on  Saturday,  Nov- 
ember 28,  1971,  Democrats  elected  to  the  Convention  were  in- 
vited by  a  letter  from  Cedor  Aronow  (Shelby)  to  an  informal 
"get-together  coffee  hour"  on  Friday,  November  27,  1971. 
Friday,  November  27,  1971 

Billed  as  a  "non-caucus"  to  discuss  control  of  the  Conven- 
tion, forty-five  of  the  fifty-eight  elected  Democrats  attended 
the  meeting  at  Jorgenson's  Holiday  Inn.  Republicans  and  In- 
dependents were  not  invited.  One  Independent  and  several 
observers  did  show  up  at  the  gathering.  Some  of  the  thirteen 
remaining  Democrats  did  not  attend  in  protest  against  any 
hint  of  partisanship. 

Eight  Democrat  candidates  for  the  position  of  Convention 
President  spoke.  Aronow  stated  that  "the  object  of  this  meet- 
ing is  not  to  caucus  but  to  have  a  greater  feeling  of  our  respon- 
sibilities." 

Dave  Holland  stated  that  Democrats  controlled  the  Conven- 
tion and  "out  of  this  meeting  we  should  reacn  agreement  and 
call  a  caucus"  and  that  if  "we  walk  away  tonight  by  not  doing 
any  more  than  listenmg  we  won't  have  a  Democrat  candidate." 

Dorothy  Eck  (Bozeman)  warned  that  the  convention  would 
endanger  the  support  of  the  people  if  organized  on  a  party  ba- 
sis and  said  that  Democrat  delegates  should  attend  a  nonparty- 
oriented  caucus  for  all  delegates  to  begin  at  2  p.m.  on  Sunday. 


N 
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Mrs.  Eck  stated  that  "we're  saying, 'Yes,  we  want  a  bipartisan 
convention,  but  we  don't  want  to  select  our  leadership  on  a  bi- 
partisan basis'." 

In  an  open  letter  to  Convention  delegates,  the  delegates  from 
Gallatin  and  Park  counties  had  called  for  an  open,  non-party- 
oriented  caucus  of  those  who  "support  a  bi-partisan  selection 
of  convention  leadership"  to  meet  for  a  discussion  of  criteria 
for  selecting  leadership,  short  candidate  statements  regarding 
their  quahfications,  points  of  view  on  convention  organization, 
and  their  position  on  major  issues,  as  well  as  a  discussion  of 
convention  organization.    Grace  Bates  (Belgrade)  did  not  join 
in  the  open  letter. 

Leo  Graybill  (Great  Falls)  said  that  those  who  call  for  non- 
partisanship  are  "Republicans  who  want  to  seize  the  chairman- 
ship. We  would  organize  it  instead  of  them  because  we  will  be 
fairer." 

Margaret  Warden  (Great  Falls)  asked:  "How  are  we  going  to 
get  unified  on  one  candidate?"  Without  a  nominee  "we'll  find 
ourselves  outmaneuvered  and  outsplintered,"  she  said. 

Miles  Romney  (Hamilton)  said  that  "we  must  be  in  the  dri- 
ver's seaf'and  that  if  the  Democrats  "drop  the  torch",  others 
are  sure  to  grab  it. 

Maurice  Driscoll  (Butte)  suggested  the  Democrats  caucus 
there  Friday  night,  but  was  persuaded  that  because  thirteen 
Democrats  were  absent  that  might  not  be  wise. 

Dorothy  Eck  made  it  clear  some  would  not  participate  "es- 
pecially because  we  were  assured  this  would  not  be  a  caucus." 

Many  Democrats  were  still  insistent  upon  a  Sunday  Demo- 
crat caucus.  Republicans  not  invited,  but  rescheduled  it  for  af- 
ter the  Park-Gallatin  conference  out  of  deference  to  those  ur- 
ging the  open,  non-partisan  caucus. 

The  meeting  disbanded  without  any  concrete  decisions  being 
made. 

The  consternation  of  the  Democrat  delegates  was  apparent. 
It  was  clear  the  Republicans  at  that  stage  intended  to  mobil- 
ize around  Jim  Felt  (Billings)  as  their  candidate  for  President, 
and  the  Democrats  did  not  rehsh  the  thought  of  eight  or  ten 
Democrat  candidates  splitting  Democrat  votes  with  the  con- 
sequent election  of  Felt,  whom  many  Democrats  considered  to 
be  partisan  in  his  own  right. 

The  delegates  were  to  assemble  in  the  Carroll  College  Com- 
mons on  Saturday,  for  their  "orientation".  Dale  Harris,  the 
Executive  Director  of  the  Convention  Commission,  had  in- 
formed the  delegates  in  a  letter  on  November  8,  1971  that  the 
format  would  be  similar  to  the  orientation  provided  freshmen 
legislators  prior  to  each  session  of  the  Legislature,  and  that  in- 
cluded no  salary  or  per  diem.    It  was  designed  to  permit  dele- 
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EDITOR'S    CORNER 


Collective 
Bargaining 


An  outgrowth  of  industrialization  in  the  U.S.  is  a  demand 
for  legal  recognition  of  the  right  to  organize  and  bargin,  col- 
lectively. This  is  one  of  the  rights  that  is  now  in  the  process 
of  establishment,  and  it  is  interesting  that  not  one  spark  of  in- 
terest in  it  has  been  shown  by  labor  unions  in  Montana. 

But  the  historical  development  of  this  right  to  organize  and 
bargain  collectively  in  statutory  enactments  both  on  the  fed- 
eral and  state  levels  has  developed  so  far  that  it  is  now  of  fun- 
damental importance  and  hence  should  be  included  and  incor- 
porated into  the  state  con  stitution. 

The  concepts  of  organization  and  collective  bargaining  have 
developed  to  the  point  where  they  require  specific  and  direct 
consideration  apart  from  other  related  rights  that  already 
appear   in   our   state   bill   of   rights. 

The  inclusion  of  such  a  right  would  not  prohibit  reason- 
able regulation  by  the  state  legislature,  which  is  the  case  now. 
This  editor  suggests  that  the  provision  read  as  follows: 
"Persons  in  private  employment  shall  have 
the  right  to  organize  for  the  purpose  of  col- 
lective bargaining." 
iTie  main  purpose  of  such  a  suggestion,  other  than  because 
of  its  intrinsic  worth,  is  to  provide  a  stimulus  to  some  discus- 
sion on  a  matter  that  has  been  ignored.     It  quickly  leads  to 
other  questions  that  are  of  importance  to  labor  and  manage- 
ment and  government. 

Should  public  employees  be  given  the  constitutional  right 
to  organize  and  to  bargain  collectively?  Should  the  Consti- 
tution prohibit  or  grant  the  right  to  strike  to  public  employ- 
ees, or  the  right  to  organize  for  the  purpose  of  collective 
bargaining? 

Should  the  Constitution  have  a  clause  supporting  work- 
men's compensation,  or  should  it  omit  any  reference  to  work- 
men's compensation? 

It  is  clear  that  fundamental  rights  do  not  remain  entirely 
the  same  in  number  or  in  content.  The  inclusion  of  certain 
ideas  in  a  bill  of  rights  only  means  that  there  are  certain  rights 
reserved  to  the  people  that  are  more  important  than  others, 
and  that  these  rights  are  better  secured  by  having  their  impor- 
tance attested  to  in  black  and  white.  Generally  nothing  is  lost 
by  such  inclusion. 

It  is  surprising  that  labor  has  neither  the  inclination  nor  the 
desire  to  even  mention  these  items. 

G.  NEELY 


Convention  Continued 

gates  to  meet  each  other  and  discuss  the  organization  of  the 
convention,  selection  of  leadership  of  the  convention  and  con- 
vention rules  for  the  two  days  prior  to  the  actual  "organiza- 
tion" of  the  convention  on  Monday,  November  29,  1971. 

The  delegates-most  of  them  anyway-  -  came  early  to  what 
was  their  first  full  gathering.  Some  of  the  Butte  delegates,  ha- 
ving participated  in  the  Friday  evening  "non-caucus"  returned 
home  on  Saturday.  Eighty-nine  of  the  one  hundred  elected 
delegates  were  present  in  the  immaculate  basement  of  the  new 
college  facilities. 

The  convention  proceedings  were  not  formally  underway, 
and  no  permanent  record  was  being  made  of  the  proceedings, 
but  decisions  were  about  to  be  made. 

Only  a  few  individuals  who  were  later  to  become  registered 
lobbyiests  were  present.  The  oil  industry  and  the  power  in- 
dustry were  represented.  Delegates  milled  about  introducing 
themselves  to  each  other,  or  renewing  old  acquaintences. 

Alex  Blewett,  Chairman  of  the  Convention  Commission  wel- 
comed delegates  to  what  he  termed  "four  years  of  hard  work" 
by  various  agencies  and  groups  throughout  Montana. 
Blewett,  before  introducing  the  delegates  and  members  of  the 
Commission,  spoke  of  the  delegate's  "responsibility  which  will 
no  doubt  carry  throughout  the  years"  and  urged  the  delegates 
to  pursue  it  and  perform  it  as  the  people  expect." 

Mrs.  Firman  Brown,  a  member  of  the  Commission,  spoke 
to  the  delegates  on  the  Constitutional  History  of  Montana.  In 
describing  the  Territorial  Conventions  of  1866  and  1884,  she 
wove  a  pattern  of  history  that  led  to  the  first  state  Convention 
of  1889. 

Mrs.  Brown  termed  the  work  of  the  delegates  as  "part  of  the 
process  by  which  we  knit  ourselves  back  together  again." 

Dr.  Ellis  Waldron.  Chairman  of  the  Research  Committee 
spoke  to  the  assembled  delegates.  He  spoke  of  the  primary  fo- 
cus on  recent  constitutional  conventions.  And  for  a  good  rea- 
son: at  any  particular  time  they  have  common  problems  and 
common  solutions. 

Waldron  spoke  of  the  requirement  that  the  Commission  pro- 
vide essential  information  without  recommendation,  and  sta- 
ted that  that  was  tacked  on  late  by  an  amendment  to  the  en- 
abling legislation,  and  "probably  meant 'don't  provide  a  draft^' 

He  felt  it  the  Commission's  task  to  try  to  identify  constitu- 
tional problems  which  would  concern  the  delegates,  survey  the 
writings  of  other  states  and  filter  these  though  "our  own  per- 
ceptions" so  that  the  delegates  could  look  at  alternative  appro- 
aches. 

With  the  delegates  beginning  to  get  restive.  William  Stem- 
hagen,  chairman  of  the  .Arrangements  Committee,  spoke  to 
them  of  their  pay,  and  how  they  had  P.E.R.S.  available  to 
them. 

The  delegates  of  the  Convention  completed  the  first  half  of 
their  Saturday  orientation  session  with  a  luncheon,  and  a 
speech  by   Representative  James  Murphy  (Kalispell). 

Murphy  called  upon  the  delegates  to  'let  partisanship  stay 
where  it  belongs:   out  of  the  Convention." 

Chairman  of  the  House  Committee  on  the  Constitutional 
Convention,  Murphy  related  the  spirit  of  bipartisanship  that 
prevailed  in  legislative  halls  the  previous  two  sessions  on  the 
issue  of  the  Convention. 

Terming  the  legislator's  role  "Act  One",  he  stated  that  the 
interests  of  the  state  transcended  partisanship  and  urged  the 
same  course  upon  delegates  as  they  entered  "Act  Two". 

continued  page  3 


Page   3 


Convention  Continued 

He  also  urged  trust  of  fellow  delegates  in  their  daily  deal- 
ings, and  said  that  they  should  not  adopt  an  attitude  of  dis- 
trust that  would  discredit  their  effort  before  it  was  started. 

He  felt  that  the  goal  of  good  government  woud  predom- 
inate over  special  interests  and  that  elimination  of  partisanship 
and  kindness  and  respect  towards  fellow  delegates  was  the 
route  to  the  convention  not  being  fordoomed  to  failure. 

Act  Three  would  be  when  the  "people  vote  on  the  proposal 
which  you  submit  to  them." 

The  delegates  returned  to  their  orientation  room  after  lun- 
ch.   Between  speeches  and  over  coffee  that  morning,  the  main 
topic  of  conversation  had  been  the  Democrat  caucus  scheduled 
for  Sunday  afternoon. 

The  Democrat  delegates  were  still  caught  in  the  dilemna  of 
using  their  numerical  majority  to  maintain  control  of  the  con- 
vention. But  in  such  a  manner  that  there  would  not  be  an  ob- 
vious setting  for  a  partisan  convention,  in  terms  of  leadership, 
officers  and  control. 

It  was  easy  and  convenient  for  the  Republicans  at  this  time 
to  tout  a  bipartisan  approach.  Some  sincerely  wanted  one.  It 
was  difficult  and  inconvenient  for  the  Democrats  to  tout  a  par- 
tisan approach.   Some  sincerely  wanted  one. 

Some  Democrats  felt  that  they  had  a  mandate  from  the  vo- 
ters to  take  total  control  of  the  convention:  others,  such  as 
Richard  Roeder  (Gallatin),  stressed  that  they  had  run  well  in 
highly  Republican  areas  and  that  there  was  no  party  mandate. 
All  agreed  that  a  magnanimous  gesture  of  allowing  RepubUcan 
control  would  no  more  insure  bipartisanship  than  if  a  Demo- 
crat were  elected.  To  avoid  the  appearance  of  partisanship,  ra- 
ther than  partisanship  itself,  was  in  the  minds  of  all. 

As  the  delegates  walked  back  into  their  informal  session, 
they  arrived  without  ground  rules  or  leadership.  It  was  clear 
that  informal  decisions  had  to  be  made  about  a  variety  of 

matters  that  couldn't  wait  -  -  or  they  didn't  feel  should  wait- 
until  the  full  glare  of  the  television  cameras  was  turned  on 
the  Convention  when  it  officially  convened  the  following  Mon- 
day. 

Most  important  on  the  official  agenda  of  Monday  was  the 
selection  of  the  officers  of  the  Convention,  to  be  followed  by 
the  selection  of  committees  and  their  chairmen.  The  manner 
of  seating  of  delegates  was  also  vital.  All  of  these  matters  were 
tied  to  the  question  of  partisanship.  Which  had  almost  in  it- 
self become  a  partisan  issue. 

Dale  Harris  presented  a  few  of  the  immediate  problems  to 
the    delegates.    He  spoke  of  the  necessity  of  rules  of  organiza- 
tion, selection  of  committees,  the  hiring  of  clerical  and  re- 
search staff  and  procedure  for  floor  debate. 

Harris,  whose  early  preparations  had  given  to  some  dele- 
gates the  feeling  of  "telling  them  what  to  do",  proceeded  to 
discuss  the  problem  of  only  198  seats  being  available  in  the 
gallery  of  the  convention. 

For  the  first  time,  delegates  rose  to  speak,  just  beginning  to 
get  their  feet  wet.  Some  wanted  the  seats  reserved  only  for 
spouses  and  relatives.  Some  wanted  the  tickets  available  on  a 
"first  come,  first  served"  basis.  It  was  decided  that  the  tickets 
would  be  alloted,  one  to  each  delegate,  with  the  remaining 
seats  available  to  whoever  walked  in  first. 

Discussion  was  had  of  the  rules  that  would  be  used  until  the 
January  session.  And  the  news  media  was  briefly  -  -  but  cau- 
tiously -  -  discussed.  The  temperament  of  the  Convention  to 
be,  was,  however,  exhibited  in  what  followed. 


Harris  brought  up  the  topic  of  the  method  of  balloting  for 
the  temporary  and  permanent  offices  set  for  Monday.  The  En- 
abling Act  of  the  Convention  provided  that  the  Governor  was 
to  "cause  the  roll  of  members  to  be  called"  for  the  purpose  of 
voting  on  the  temporary  president  and  other  officers. 

Did  this  mean  an  open,  roll  call  vote?  Or  did  it  mean  a  roll 
call  vote  with  secret  ballots  to  be  cast?  Or  no  roll  call  at  all? 
What  the  Convention  was  about  to  do  was  to  decide  what  they 
wanted  to  do,  either  just  in  those  terms,  or  in  terms  of  what 
the  legislature  had  restricted  them  to  doing. 

The  tone  of  debate  was  one  of  balanced  interests,  even  a  bi- 
partisan atmosphere,  and  a  powerful  body  of  diverse  interests 
and  obvious  independence  that  stood  in  stark  contrast  to  the 
typical  legislative  session  that  has  one  eye  on  pleasing  party 
leaders  and  the  other  on  future  political  office,  often  to  de- 
triment of  the  state  as  a  whole. 

Delegate  after  delegate  rose  to  give  their  opinion.  Delegate 
Jerome  Cate  (Billings)  -  -  who  was  later  to  change  his  mind  - 
felt  that  the  "pubUc  ought  to  know  what  happens  in  this  Con- 
vention". Delegate  Don  Scanlin  (Billings),  of  similar  political 
philosophy  as  Cate,  felt  that  the  ballot  should  be  secret  be- 
cause they  were  voted  in  on  a  secret  ballot  and  there  could  be 
nothing  wrong  with  one  when  they  selected  their  leadership. 

Little  thought  was  give  at  that  moment  as  to  the  implica- 
tions such  a  decision  might  have  on  the  ability  of  the  Demo- 
crats to  control  the  selection  of  the  Presidency.  By  a  large  ma- 
jority, the  assembled  delegates  informally  agreed  to  cast  secret 
ballots  in  the  election  of  officers.  And  they  recessed  until  the 
next  day. 

In  acting  as  they  did,  the  delegates  expressed  a  desire  to  do 
as  they  pleased,  regardless  of  what  the  meaning  or  wording  of 
the  Enabling  legislation  was.  They  flexed  their  muscles  and 
showed  themselves  that  they  indeed  had  the  power  to  do  as 
they  pleased  because  they  were  in  fact  the  most  powerful  body 
of  assembled  people  that  a  state  can  gather  together,  with  the 
power  to  revise,  alter,  or  amend  the  basic  document  of  the 
state.  The  only  check  on  their  power  being  their  sense  of  re- 
sponsibility to  their  state  and  their  party  and  their  constitue- 
nts. 

Sunday,  November  28,  1971 

At  1 :00  P.M.  on  Sunday,  all  but  three  delegates  on  the  one 
hundred  elected  appeared  at  the  Montana  House  of  Represen- 
tatives, which  was  soon  to  be  Convention  Hall. 

As  part  of  the  orientation  program,  the  purpose  of  the  after- 
noon meeting  was  to  familiarize  delegates  with  the  use  of  the 
new  voting  board  and  the  loudspeaker  system. 

The  voting  board  provided  the  delegates  differed  slightly 
from  that  used  by  previous  legislative  assemblies.  Vote  to- 
tals can  be  projected  on  the  board  without  reflecting  how  each 
delegate  voted,  or  their  individual  votes  can  be  shown,  or  just 
the  final  vote  after  all  have  cast  their  vote. 

Like  the  Saturday  session,  the  informal  session  provided  a 
forum  for  deliberation,  which  was  not  quite  what  the  people 
preparing  the  convention  had  in  mind. 

Fred  Martin  (Livingston)  arose  to  discuss  the  difficulties  po- 
sed by  the  contemplated  Democrat  caucus.  He  began  by  dis- 
cussing the  distinctive  nature  of  the  delegates  present;  five  min- 
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Convention  Continued 

isters,  eighteen  women,  fifteen  ex-legislators,  many  lawyers, 
and  a  wide  variety  of  interests. 

Referring  to  the  convention  as  being  one  of  one  hundred 
delegates  and  not  any  political  party,  Martin  said  that  the  most 
important  decision  of  the  convention  would  be  "selection  of 
chairman",  and  the  delegates  were  "not  going  to  be  ruled  by 
Governor  Anderson  or  Leif  Erickson." 

Speaking  of  the  Democrat  caucus  scheduled  for  3  pm  that 
afternoon,  Martin  said  to  the  Democrats  assembled:  "1  defy 
you  to  keep  me  out." 

Delegate  Arlyne  Reichert  (Cascade)  rose  at  this  point  to 
suggest  that  the  body  informally  appoint  five  members  to  a 
temporary  rules  Committee.  The  suggestion  was  withdrawn  as 
Dale  Harris  relinquished  the  chair,  which  he  clearly  did  not 

wish  to  hold. 

Mrs.  Dorothy  Eck  (Gallatin)  then  moved  to  the  front  of  the 
House  Chambers  to  convene  the  Park-Gallatin  conference.  She 
spoke  of  talking  with  "a  number  of  delegates  who  were  appre- 
hensive" concerning  the  selection  of  President  and  the  partisan 
caucus  that  was  brewing.  She  felt  that  "most  of  us  want  and 
need  an  opportunity  to  question"  the  various  candidates. 

Richard  Roeder,  a  member  of  the  Park  -  Gallatin  delegation 
said  they  were  there  to  "conduct  what  we  feel  is  a  mandate 
from  Park  and  Gallatin  County"  and  that  was  exposure  of  the 
candidates  "on  a  non-partisan  basis"  with  a  brief  presentation, 
of  their  case  for  their  candidacy. 

Each  candidate  was  given  five  minutes  of  exposure,  to  di- 
vide into  his  own  remarks  and  questions. 

Afterwards,  the  Democrats  moved  to  the  floor  of  the  Senate 
Chambers.   Fred  Martin,  the  Republican  from  Livingston,  atten- 
ded and  voted.  Cedar  Aronow  chaired  the  open  Democrat  cau  - 
cus,  with  a  few  relatives  of  Republican  delegates  assembled     in 
the  gallery  of  the  Senate. 

Meanwhile,  the  Republicans  and  remaining  Independents 
"non-caucused"  by  default.  Many  made  statements  on  pos- 
sible committee  assignments.  But  mostly  they  waited  for  the 
Democrats  to  act  as  they  wallowed  in  their  virtuous  but  polit- 
ically-wise nonpartisanship. 

The  Democrat  caucus,  meanwhile,  moved  onward  towards 
its  selection  of  its  choice  for  President  on  Monday.  Foster 
wanted  to  question  each  candidate.  Cate  said  that  the  "pos- 
sibility occurs  to  me  that  ...  we  ought  to  reduce"  the  ballot 
to  two  candidates." 

The  caucus  decided  to  vote  on  each  of  the  ten  candidates 
with  the  lowest  one  (or  two  if  tied)  dropping  from  the  ballot 
until  the  winners  were  selected. 

Goeffry  Brazier  (Helena)  was  eliminated  first  after  receiving 
just  one  ballot  and  asked  that  all  who  voted  for  him  "pull  to- 
gether as  a  group"  as  he  withdrew  his  candidacy. 

Leo  Graybill  (Great  Falls),  the  President  -to-be,  received  ten 
votes  on  that  first  ballot,  as  did  Dave  Holland  (Butte).     The 
fact   that  Graybill  had   not  even  mustered  a  plurality  on  the 
first  ballot-and  didn't  gain  a  vote  until  the  fifth  ballot-was 
not  lost  on  the  Democrats  in  attendance.    Which  was  all  but 
one. 

On  the  second  ballot,  Joe  Eskildsen  (Malta)  was  eliminated 
when  his  vote  total  went  from  two  to  one.  One  of  his  previous 
votes  and  Brazier's  vote  went  to  Mangus  Asheim  (Antelope, 
Montana),  who  went  from  nine  votes  to  eleven  on  the  second 
ballot. 


Bill  Swanberg  (Great  Falls)  dropped  from  four  votes  on  the 
first  two  ballots  to  two  votes  on  the  third.     He  and  Paul 
Harlow  (Thompson  Falls)  were  eliminated  on  the  third  ballot, 
with  Harlow  dropping  from  three  on  the  first  two  ballots  to 
two  votes  on  the  third. 

At  that  point,     Asheim  led,  with  Holland  in  second,  and 
Graybill  in  third  place.    On  the  fourth  ballot,  Chet  Blaylock 
(Billings)  was  eliminated,  with  John  Schiltz  pulling  ahead  of 
both  Graybill  and  Holland,    Asheim    having  the  lead  at  that 
time. 

On  the  fifth  ballot,  Harold  Arbanas  was  eliminated;  Graybill 
picked  up  at  least  three  votes  from  those  supporting  Blaylock 
and  moved  into  second  place  behind  Asheim  and  ahead  of 
Holland  and  Schiltz. 


DEMO  CAUCUS  FOR  PRESIDENT 

^^ 

OF  THE  CONVENTION 
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10 
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10 

,   BRAZIER 
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1 

SCHILTZ 

7 

7 

7 

11 

10 

15 

13 

HARLOW 

3 

3 

2 

'   TOTAL 

56 

56 

56 

57 

57 

57 

56 
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On  the  sixth  ballot  Holland  was  dropped;  Graybill  moved 
into  the  lead  by  two  votes  over  Asheim  and  Schiltz. 

After  that  vote,  the  forces  from  Butte  huddled;  a  bargain 
was  obviously  struck.   And  the  Democrats  proceeded  to  ballot. 

On  the  seventh  ballot,  Schiltz  dropped  two  votes  and  was 
eliminated;  Asheim  gained  two  votes;  and  Graybill  gained  nine 
votes  to  place  him  firmly  in  front.  Someone  didn't  vote  on  the 
seventh  ballot  that  had  voted  previously.  The  mathematics  of 
the  shift  was  evident.  (See  the  chart).  At  least  eight  and  pos- 
sibly nine  of  the  Holland  (ButteJ  votes  had  shifted  to  Graybill! 
As  events  were  to  transpire,  Butte  was  adequately  awarded  for 
its  block  vote  to  Graybill. 

On  the  eighth  and  final  vote,  Graybill  won  by  a  vote  of  38- 
20.  At  least  ten  of  Schiltz's  votes  had  shifted  to  Graybill,  and 
he  was  victorious  over  the  candidate  who  had  led  him  through 
five  of  the  eight  ballots. 

Prior  to  the  final  balloting,  independent  Bob  Foster  had  mo- 
ved that  the  two  candidates  be  the  nominees  of  the  caucus  so 
that  the  convention  would  "have  the  opportunity  to  vote  on 
the  two  best  candidates"  and  so  that  there  would  be  the 
chance  of  all  the  assembled   delegates  to  vote. 

Asheim  said  "select  a  man  today  so  we  can  organize  tomor- 
row", while  Graybill  said  lets'  "pick  a  Democrat  today."  Only 
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ONE  HOUSE  or  TWO? 

A  CONTINUING  SERIES 

In  deliberating,  the  legislature  must  identify  the  major  issues, 
sort  out  the  conflicting  claims,  and  arrive  at  a  set  of  decisions 
for  Montana. 

The  quality  of  the  deliberative  process  is  thought  by  many 
to  be  influenced  by  utilizing  either  the  unicameral  or  bi- 
cameral legislative  structure. 

Legislation,  of  course,  must  be  conceived  carefully,  must  be 
sound,  and  must  be  insulated  from  popular  passions  that  are 
temporary  in  nature.  This  goal  has  generally  been  achieved  by 
a  system  of  checks  and  balances  in  the  legislative  process. 

The  proponents  of  unicameralism  feel  that  the  Nebraska  ex- 
perience with  one  legislature  demonstrates  that  procedural 
safeguards  can  be  devised  in  the  single-house  structure  to  assure 
careful  deliberation  and  time  for  debate  before  voted.  They 
claim  that  in  our  current  two-house  situation,  many  bills  passed 
in  one  house  are  received  in  the  second  house  so  late  in  the  ses- 
sion that  it  is  impossible  to  give  them  much  attention.  And 
further,  that  bills  are  often  passed  in  one  house  on  the  assump- 
tion that  the  second  house  will  give  more  intensive  review,  but 
that  this  expectation  is  not  always  realized. 

The  proponents  of  unicameralism  claim  that  establishing  a 
second  chamber  as  a  check  is  superfluous  in  a  system  that  in- 
cludes checks  in  the  executive  veto,  judicial  review,  open  ses- 
sions, and  the  vote  of  the  people  at  the  polls. 

The  Model  State  Constitution  published  by  the  National 
Municicpal  League  states: 

"Most  of  the  claimed  vitrues  of  unicameralism  have 
been  realized  in  the  Nebraska  experience  during  the 
past  30  years.  Nebraska's  single  house  with  49  mem- 
bers has  permitted  more  easily  pinpointing  of  legis- 
lative responsibihty  than  in  sprawling  two-house 
legislatures.  Fewer  bills  have  been  introduced  and  a 
higher  percentage  of  them  passed.  The  prestige  of 
membership  has  risen  and  in  the  view  of  many  ob- 
servers so  has  the  quality  of  the  candidates." 
The  League  states  also  that  "there  are  no  data  to  support  the 
claim  that  two  houses  result  in  better  policies  and  more  care- 
fully written  laws.  There  are  no  data  to  support  the  claim  that 
the  second  house  is  a  constructive  check  against  hasty  action. 

Proponents  of  bicameraUsm  counter  by  saying  that  in  the  bi- 
cameral system  the  people  are  guaranteed  an  opportunity  to 
organize  and  oppose  legislation  during  the  period  before  enact- 
ment by  the  second  house.  They  claim  that  the  infrequent  exer- 
cise of  the  governor's  veto  may  be  an  indication  that  few  bills 
are  so  inadequately  reveiwed  that  they  are  passed  in  a  poorly 
developed,  technically  deficient  form. 

Bicameralists  feel  that  the  problems  presented  by  the  end  of 
session  rush  for  adequate  consideration  is  exaggerated.  A  report 
on  the  California  legislature  pointed  out  that  in  1965  the  Se- 
nate passed  sixty-five  percent  of  their  toal  output  in  the  last 
ten  days  of  the  session.  The  report  concluded  that  there  was 
"httle  substantial  evidence"  that  the  legislation  passed  during 
this  period  received  less  careful  consideration  than  that  ap- 
proved earlier. 

The  unicameralists  like  to  discuss  recent  Supreme  Court  ap- 
portionment decisions.  They  feel  that  since  each  chamber  of 
the  legislature  must  be  apportioned  on  the  basis  of  population, 
a  second  chamber  is  no  longer  needed  to  assure  adequate  repre- 
sentation and  would  be  superfluous  for  this  purpose.  Some 
make  the  point  that  a  single-house  structure  can  achieve 
diversity  in  representation  through  differing  districting  schemes. 
The  bicameralists  argue  that  the  U.  S.  Supreme  Court  expli- 
citedly  rejected  the  suggestion  that  it  was  making  bicameralism 
obsolete.  They  point  out  that  in  the  case  of  Reynolds  vs.  Sims, 
377  U.  S.  at  576,  the  court  said: 

"We  do  not  beheve  that  the  concept  of  bicameral- 
ism is  rendered  anachronistic  and  meaningless  when 
the  predominant  basis  of  representation  in  the  two 
state  legislative  bodies  is  required  to  be  the  same  -  - 
population.  Simply  because  the  controlling  criter- 
ion for  apportioning  representation  is  required  to 


be  the  same  in  both  houses  does  not  mean  that 
there  will  be  no  differences  in  the  composition  and 
complexion  of  the  two  bodies." 
According  to  the  unicamerahsts,  a  single  house  is  more  re- 
sponsive to  the  voter  because,  being  simplier,  is  more  visible 
to  the  voter  and  more  easily  understood  by  him.  They  point 
out  that  the  work  of  the  press  is  facilitated,  and  that  the  simpli- 
fied structure  of  the  unicameral  legislature  reduces  the  influ- 
ence of  lobbyists  by  reducing  the  number  of  points  at  which  a 
lobbyist  can  seek  to  block  action  on  a  bill. 

To  Be  Continued 
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two  male  voices  echoed  in  favor  of  the  voice  vote  on  Foster's 
motion,  with  the  rest  of  the  voices  voting  saying  "no." 

With  a  smile  on  the  face  of  the  winning  candidate,  Graybill 
said  that  he  would  lean  heavily  on  Asheim  and  that  the  Repub- 
lican Party  should  not  be  allowed  to  choose  its  own  1st  vice 
President.    A  unanimous  voice  vote  was  cast  for  Graybill. 

Graybill  then  sent  a  messenger  to  the  three  Republican  can- 
didates that  they  could  still  caucus  for  first  vice  president,  but 
that  he,  Graybill,  would  have  to  approve  of  that  person,  espec- 
ially if  he  was  to  function  as  a  floor  leader.  Graybill  agreed 
that  immediately  after  the  election  the  Democrats  would  call 
for  a  recess  if  it  was  agreeable  to  the  Republicans,  who  could 
then  pick  their  V.P.  in  a  caucus.  This  was  turned  down  by  the 
Republicans. 

Graybill  had  said  at  the  close  of  the  Democrat  caucus  that 
he  would  select  the  best  people  as  chairmen  of  the  committees 
but  didn't  want  to  relinquish  control  of  the   convention. 
"From  now  on  we  must  have  bipartisanship"  he  exclaimed. 

Cedar  Aranow  was  selected  by  the  caucus  as  temporary 
President  for  the  Monday  proceedings  and  said  to  the  Repub- 
Ucans  assembled  that  the  Democrats  "will  support"  your  rec- 
ommendation as  to  the  first  vice  President  and  that  they  would 
be  as  "bipartisan  as  we  possibly  can."  George  Harper  (Helena), 
an  independent  delegate,  took  issue  with  the  characterizations 
of  Aronow,  and  in  particular  with  his  assumption  that  every- 
thing was  settled.    Which  it  was. 

With  the  orientation  session  recessed,  Graybill  and  key  Dem- 
ocrats met  until  2  a.m.  in  the  morning  dividing  up  committee 
assignments  and  discussing  the  problem  of  the  previous  in- 
formal decision  to  have  a  secret  ballot,  a  move  not  designed 
too  much  in  the  direction  of  creating  anything  binding  from 
the  Democrat  caucus. 

Some  of  the  Democrats  had  sorrowful  looks  on  their  faces 
many  were  not  political  virgins  any  more.  The  flowery  spe  - 
ches  before  the  convention  about  an  open  convention  without 
party  caucuses  had  gone  down  the  drain  when  faced  with  po- 
Utical  realities  and  the  necessary  course  of  action  that,  step  by 
step,  the  entire  delegation  of  Democrats  -  -  save  one  who  did 
not  attend  -  -  were  forced  by  circumstances  to  take.  For  it 
was  either  that  or  relinquishment  of  total  control  to  the  Re- 
publican -  -  and  perhaps  no  less  partisan  -  -  minority  and  the 
prospect  of  Jim  Felt  as  the  quick  choice  of  a  Democrat  house 
divided. 

A  Democrat  as  President  was  a  certamiy,  and  many  dele- 
gates were  to  spend  many  minutes  of  reflection  on  how  to 
counter  -  balance  their  loss  of  virtue  to  the  evUs  of  partisan- 
ship, either  for  the  sake  of  themselves  or  their  public  "image" 
hack  home. 

To  Be  Continued 
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THE  NEWS  IN  REVIEW 


— ^Registering  voters  by  party  is  needed  in  Montana  and  should 
be  considered  by  the  Convention,  according  to  Allen  Wharton, 
former  executive  secretary  of  the  Republican  State  Central 
Committee. 

^—According  to  a  Dec.  24th  editorial  in  the  Montana  Stan- 
dard, reform,  don't  eliminate  the  state's  lower  courts.  The 
comment  felt  that  the  proposed  magistrate  system,  with  its 
emphasis  on  appointing  only  lawyers  when  possible  "will  al- 
most entirely  exclude  the  average  citizen  from  the  third  branch 
of  government  in  Montana." 

^Committee  hearings  of  the  Convention  are  under  way,  with 
five  day's  notice  likely.  Citizens  can  submit  proposals  to  con- 
vention committees,  and  copies  of  proposals  constitutional 
change  submitted  to  the  convention  will  be  available  from 
county  clerk  and  recorders  and  the  convention's  public  infor- 
mation office.  Convention  hearings  will  usually  deal  with 
broad  areas  of  consiituiional  revision,  such  as  one  house  vs. 
two  houses,  instead  of  a  public  hearing  on  each  separate  pro- 
posal under  consideration. 

—District  Judge  E.  Gardner  Brownlee  has  taken'issue  with 
the  law  school  proposed  "Montana  Plan"  for  judicial  reform, 
labeling  it  too  restrictive  for  inclusion  in  the  constitution. 
Missoulian,  1/6/72. 


^-i'Can  it  be,  as  many  believe,  that  Graybill  (President  of  the 
Convention)  is  trying  to  build  himself  up  to  run  again  for 
high  political  office  as  he  has  done  in  the  past,  and  hopes  to 
use  Con-Con  to  create  this  image  through  his  self-picked,  paid 
pubUcity  director?   It  is  hoped  not,  but  the  impression  is 
strong.   Fair  or  unfair,  GraybUl's  actions  on  this  and  other 
publicity  matters  have  hurt  rather  than  helped."   Lewistown 
Daily  News,  Editorial,  1/11/72. 

•»»A  statewide  organization  called  the  Montana  Elected  Coun- 
ty Officials  Association,  composed  of  members  of  various  assoc- 
iations representing  elected  county  officials  in  danger  of  losing 
their  jobs  if  abolished  by  the  Constitutional  Convention.    Rep- 
resented wil  be  county  attorneys.  Sheriffs,  treasurers,  justices  of 
the  peace  and  superintendents  of  schools.    Independent  Record, 
Dec.  15,  1971 

•■i»"There  is  only  one  way  to  operate  the  convention's  pub- 
lic relations;    Full  public  disclosure  and  open  meetings  at  all 
times;  committee  meetings  announced  well  in  advance;  and 
help  to  all  the  media  -  -  daily  and  weekly  press  plus  electron- 
ic media  -  -  in  getting  out  information."    Editorial, 
Missoulian,  Dec.  10,  1971. 


50  issue  subscription,  back  issues  with  each  subscription, 
$15.00.  Educational  and  group  discussion  quantity  rates  on 
request.  Articlesof  fact  or  opinion  of  600  words  or  less  .leeded. 
Inquire  first.  Check  or  money  order  with  subscriptions. 

Editor Gerald  J.  Neely,  Billings,  Montana 

Associate  Editor Laury  Eck,  Missoula,  Montana 

Business  Manager Michael  Neely,  Billings,  Montana 

The  Con-Con  Newsletter  is  a  50-issue,  one  year  newsletter 
that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  that  the  upcoming  Constitutional  Conven- 
tion is  not  an  expensive  exercise  in  futility. 
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(Continued  from  last  issue) 
(Editors  note:   this  is  the  second  in  a  series  of   in-depth  articles 
examining  the  proceedings  of  the  Constitution  Convention, 
much  of  which  went  unreported  in  the  newspapers  and  on 
radio  and  TV). 

Monday,  November  29,   1971 

Prior  to  the  official  call  to  order  of  the  organizational-and 
official-session  of  the  Constitutional  Convention,  the  Univer- 
sity of  Montana  Concert  Band  provided  a  concert  in  the  rotun- 
da of  the  capitol  building  in  Helena. 

It  stood  in  stark  contrast   to  the  brief-and  difficult-pos 
sitioning  of  the  various  parties  and  interests  of  the  day  be- 
fore. 

The  concert  provided  an  additional  amount  of  dignity  to  an 
occasion  that  comes  infrequently  to  most  states.  A  special  per- 
formance by  the  University  of  Montana  school  of  fine  arts,  the 
concert  was  chosen  exclusively  from  the  music  of  American 
composers. 

Dressed  in  black,  the  young  men  and  women  moved  from 
America  the  Beautiful  to  American  Overture,  an  original  work 
for  bands  which  embodies  the  vitality  and  joy  of  the  youth- 
ful American  spirit. 

In  a  driving  succession  of  loyalty  songs  indigenous  to  the  cul- 
ture of  Montana,  the  concluding  number  of  the  concert  was 
Montana  Medley,  which  was  commissioned  for  the  perfor- 
maned. 

As  the  delegates  positioned  themselves  in  the  well  of  the 
Montana  House  of  Representatives,  guests  were  escorted  to  the 
Chambers  by  Alex  Blewett,  Chairman  of  the  Montana  Consti- 
tutional Convention  Commission. 

The  Convention  was  called  to  order  by  Governor  Forrest  H. 
Anderson,  who  received  the  gavel  used  by  William  A.  Clark  at 
the  1889  Montana  Constitutional  Convention. 

A  temporary  secretary,  sergeant  at  arms,  and  journal  clerk 
were  appointed,  and  after  an  invocation  by  the  Rev.  Lionel  B. 
Simonson  and  the  posting  of  the  colors,  the  pledge  of  All- 
egiance was  recited. 

Following  the  playing  of  the  national  anthem,  and  the  in- 
troduction of  special  guests-the  State  Supreme  Court,  elected 
state  officials  and  the  legislative  leadership  of  the  1971  House 
and  Senate-  -Governor  Anderson  addressed  the  assembled  del- 
egates,   (see  full  text  in  this  issue). 

The  oath  of  office  was  then  administered  by  the  Hon.  James 
T.  Harrison,  Chief  Justice  of  the  Montana  Supreme  Court. 

The  program  distributed  at  the  Convention  then  called  for 
the  nomination  and  vote  for  the  office  of  temporary  President, 
with  the  Governor  to  declare  that  the  person  receiving  a  plur- 
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ality  of  votes  cast  be  the  duly  elected  temporary  President. 
Nominations  would  then  be  in  order  for  the  office  of  President, 
with  the  temporary  President  presiding  and  announcing  the 
person  receiving  a  majority  of  the  votes  cast  as  the  duly  elected 
President  of  the  Convention. 

At  the  Democrat  caucus  of  Sunday,  Cedor  Aronow  of  Shel- 
by had  been  selected  as  their  choice  for  the  position  of  tem- 
porary President.  For  personal  reasons  Aronow  had  disclaimed 
any  interest  in  the  Presidency. 

During  the  early  mornmg  hours  of  Monday,  and  up  to  the 
calling  of  the  Convention  to  order.  Republicans  gathered  in 
groups  to  determine  who,  if  anyone,  they  would  support  for 
the  coveted  position  of  President  of  the  Convention. 

James  Felt  of  Billings  had  made  the  decision  to  withdraw 
for  the  office  after  the  banquet  of  Sunday  night.  Many-but 
not  all-of  the  Democrat  delegates  felt  bound  by  the  caucus  of 
Sunday  evening  to  vote  for  the  Democrat  candidate  for  Presi- 
dent, Leo  Graybill,  Jr.  of  Great  Falls;  many  of  the  Democrats 
didn't  feel  bound  in  conscience  or  by  any  legal  reasoning.  The 
other  candidates  in  the  Democrat  caucus  clearly  felt  bound  by 
the  results  that  saw  Graybill  come  to  the  fore  over  nine  other 
candidates  as  the  Democrat  standard  bearer. 

Graybill  had  said  at  the  Democrat  caucus:  "'From  now  on 
we  must  have  bipartisanship"  and  the  Republicans  believed 
that  this  meant  with  the  office  of  Vice  President.  But  some 
one  must  still  be  selected  to  run  against  Graybill  to  give  an  an 
of  contest  to  the  TV  viewers. 

One  Democrat  volunteered  to  nominate  Felt;  Graybill's  re- 
sponse was  not  even  close  to  being  favorable. 
In  their  search,  the  Republicans  came  up  with  Bruce  Brown  of 
Miles  City.  A  standout  Independent  delegate  with  generally 
recognized  abilities,  and  with  an  apparent  lack  of  political  .1111- 
bition,  he  was  the  obvious  choice.  After  breakfast  on  Monda  y 
morning.  Republicans  knew  they  had  a  candidate. 

Charlie  Mahoney  of  Helena,   another  leading   Independent, 
did  not  veto  the  choice,  a  veto  that  would  have  been  effective 
as  far  as  Brown  was  concerned,  had  Mahoney  chosen  to  exer- 
cise it. 

As  planned.  Governor  Anderson  would  recognize_someoiie 
who  would  proceed  to  nominate  Aronow  as  temporary  Presi- 
dent. Signals  became  crossed-if  indeed  they  were  ever  clear. 
Anderson  recognized  Rev.  George  Harper.  Independent  del- 
egate from  Helena. 

Harper  had  in  hand  a  typewritten  motion  that  read: 
"Mr.  Governor.     I  move  that  the  votes  for  tenipoiarv 
president  be  cast  by  a  written  ballot  placed  in  the  ballot 
box  by  each  delegate  as  his  or  her  name  is  called.  .     .    " 

Continued  Pa^e  2 
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********** 


***The  Constitution  must  be  approved  by  a  majority  of  those 
voting  "at  the  election."  This  poses  some  problems.  If  the 
vote  is  at  the  general  or  primary  election,  and  100,000  people 
vote,  but  only  50.000  vote  on  the  constitution,  is  it  the  require- 
ment that  50.001  of  the  100.000  approve  the  constitution,  or 
25,001  approve  it? 

***.'Mso.  if  the  main  document  is  put  up  for  a  vote,  with  a  va- 
riety of  side  issues  what  happens  if:  100.000  people  vote  on 
the  main  document,  but  only  50.000  vote  on  the  side  issues? 
Would  each  side  issue  need  50.001  votes  in  its  favor  to  be  in- 
cluded? 


********** 


***The  proposed  Montana  plan  for  Judicial  improvement 
would  allow  a  District  Judge  to  delegate  responsibilities  for 
cases  not  involving  criminal  felonies  to  a  magistrate,  which 
would  be  the  Justice  of  the  peace  replacement. 
'••However,  the  magistrate  would  not  be  an  attorney  if  none 
were  available.  Under  the  plan,  it  would  be  possible  for  the 
non-lawyer  magistrate  to  tr>  a  S  1  million  jury  personal  injury 
case. 

•••The  proposed  plan  would  also  eliminate  the  current  pro- 
cedure of  retrying  a  traffic  ticket  case  in  District  Court  if  one 
lost  in  police  court.  Under  the  plan,  a  loss  in  magistrate  court 
on  a  traffic  ticket  would  have  to  be  appealed  to  the  .Montana 
Supreme  Court.  Who  pays  for  the  transcript?  The  state  in 
many  cases.  If  there  can  even  be  one.  Because  of  the  volume 
of  work  in  Justice  Courts  and  Police  Courts,  to  make  them 
courts  of  record  would  mean  that  we'd  need  four  times  as 
many  court  reporters  than  we  now  have.  .\nd  we  don't  have 
enough  now.  and  are  having  increasing  problems  in  obtaining 
them.  Lets  give  more  thought  to  the  Ramifications  of  the  pro- 
posed judicial  reform. 
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Orgamzation  Continued 

The  motion  was  longer  than  quoted  above,  but  its  import  was 
clear  to  a  few  of  the  delegates;  its  length  had  confused  others. 
What  Harper  was  proposing  was  that  the  Convention  vote  by 
secret  ballot.  Which  was  what  the  informal  Saturday  meeting 
of  the  delegates  had  decided. 

Not  considered  by  the  majority  party  at  the  Convention- 
the  Democrats-was  that  by  secret  ballot  the  delegates  would 
be  free  to  vote  as  they  pleased  and  would  not  be  firmly  and 
publicly  bound  by  the  caucus  selecting  Graybill  on  Sunday. 

Miles  Romney,  a  Hamilton  Democrat,  after  stating  that  he 
was  "taken  by  surprise",  made  a  substitute  motion  and  moved 
that  "the  election  of  all  officers  be  made  via  an  open  roll  call" 
vote. 

His  temporary  parlimentarian  on  his  right.  Governor  Ander- 
son, in  an  obvious  move  towards  bipartisanship,  said  that  he 
was  going  to  "ask  Jim  Lucas  to  be  parlimentarian."    Lucus 
was  the  previous  speaker  of  the  House  on  the  Republican  side 
of  the  fence,  opposite  Democrat  Governor  .Anderson. 

The  substitute    motion  was  ruled  as  being  In  order  and 
Lucas  was  told  to  "just  stand  by"  by  Anderson.    The  Chair 
ruled  that  the  motion  was  not  debatable.   Republican  Wade  J. 
Dahood  of  .Anaconda  was  the  only  delegate  of  the  100  that 
was  absent. 

The  vote  was  50^9  to  have  an  open  ballot.    The  Conven- 
tion by  an  official  vote  had  overturned  its  unofficial  but  highly 
unanimous  unofficial  ruling  of  Saturday.     TTiere  would  be 
open  balloting  and  delegates  would  be  in  full  view  of  their 
party  leaders. 

In  a  move  that  most  obviously  influenced  the  remainder  of 
the  Convention,  the  closeness  of  the  balloting  was  only  em- 
phasized by  Dahood's  later  statement  that  had  he  not  been  at 
a  funeral  and  thus  late  that  first  day.  he  would  have  voted  for 
the  closed  ballot  and  against  the  open  ballot.  The  vote  would 
have  been  tied.  .And  with  no  rules  under  which  to  operate. 
Anderson  would  not  have  been  able  to  break  the  tie.  The  mo- 
tion would  have  lost  and  we  can  only  speculate  on  the  conseq- 
uent result. 

Carl  Davis,  Dillon  Democrat,  nominated  Cedar  Aronow  as 
Temporary  President.  Jim  Felt  termed  "regrettable"  that  the 
Convention  arrived  at  a  "different  decision"  on  Saturday,  and 
a  "decision  without  debate". 

Fred  Martin  of  Livingston  moved  that  nomination  be  closed 
and  the  convention  voted  98-1  for  Aronow  with  R.J.  Studer. 
Billings  Republican  as  the  only  "Nay"  vote. 

.After  being  escorted  to  the  Chair.  Aronow  asked  for  nom- 
inations. Magnus  Aasheim,  of  Antelope,  Montana,  placed  in 
nomination  the  name  of  Leo  Graybill,  Jr.  Jim  Felt,  in  noting 
his  unwillingness  to  run  for  the  Presidency,  nominated  Bruce 
Brown  for  the  Presidency. 

Otto  Habedank,  a  Sidney  Republican  then  noted  that  a 
"proceeding  was  held  which  1  did  not  attend  because  I  was  not 
invited"  and  said  that  he  had  heard  thirteen  candidates  speak 
of  their  interest  in  the  Presidency  and  that  he  intended  "to 
nominate  the  people  who  spoke  to  us." 

In  short  order  Habedank  nominated  the  remaining  twelve. 
Each  in  turn  withdrew.  Blaylock  of  Laurel  indicated  that  he 
was  bound  by  the  caucus:  Toole  of  Missoula  stated:  "I'm  not 
a  candidate". 

TTie  role  call  was  called:  each  delegate  voted.  Jerome  Cate 
of  BiUings  rose  to  explain  before  casting  his  vote.  He  ticked 
off  his  contributions  as  a  loyal  Democrat  and  said  that  that 

Continued  Next  Page 
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QPENING  ^DDRESS 

ADDRESS  TO  THE  CONSTITUTIONAL  CONVENTION  BY  GOV- 
ERNOR FORREST  H    ANDERSON,  MONDAY,  NOVEMBER  29, 
1971. 


The  Constitutional  Convention  will  re-establish  the  founda- 
tion of  law  government  in  this  state. 

I  believe  this  is  a  profound  expression  of  our  fundamental 
belief  in  self  government. 

The  people  of  Montana  called  this  Convention. 

They  elected  you  as  delegates. 

And  they  will  ultimately  approve  or  reject  the  Constitution 
you  write. 

A  properly  written  Constitution  will  defme  the  structure 
and  responsibilities  of  government  and  provide  for  the  pro- 
tection of  the  rights  of  the  people  of  this  State. 

Many  generations  of  Montanans  not  yet  born  will  live  under 
these  laws  if  you  do  your  job  well. 

Constant  change  and  emergence  of  new  ideas  and  beliefs 
will  challenge  the  wisdom  of  your  efforts. 

And  each  of  you  will  leave  a  mark  forever  on  the  history  of 
Montana. 

But  more  importantly,  you  have  an  opportunity  to  initiate 
a  new  history-a  history  of  dynamic  and  responsive  state  gov- 
ernment. 

Montana's  present  Consittution  is  an  expression  of  the  dis- 
trust in  government  that  was  prevalent  when  it  was  written  in 
1889. 

It  imposes  strict  limitations  of  the  exercise  of  the  powers 
of  government-legislative,  executive  and  judicial. 

It  is  burdened  with  accumulated  statutory  detail. 

And  it  restricts  and  confused  the  capability  of  state  govern- 
ment to  respond  to  the  rapidly  changing  problems  of  modern 
society. 

I  do  not  believe,  however,  that  the  entire  Constitution 
should   be  stricken.     Because  there  are  sections  with  are  en- 
during statements  of  the  rights  of  individuals  and  precise  def- 
initions of  the  responsibilities  of  state  government. 

I  believe  revision  of  the  Montana  Constitution  must  accom- 
plish essential  objectives. 

It  must  establish  the  structures  and  responsibilities  of  state  [ 
and  local  government. 

It  must  guarantee  the  rights  of  the  individual  in  this  state. 

It  must  free  state  government  from  the  strictures  that 
shackle  us  to  the  past  and  it  must  allow  us  to  move  freely  into 
the  future. 

In  this  century,  the  balance  of  power  within  the  American 
Federal  System  has  been  distorted.  The  states  have  failed  to 
act-too  often  because  of  constitutional  restrictions-and  the 
federal  government  has  been  forced  to  exercise  the  needed 
authority. 

This  has  occurred  in  Montana  and  every  other  state  in  the 
union.  And  if  the  decline  of  the  states  within  the  national 
system  continues,  they  will  become  nothing  more  than  federal 
subdivisions.  We  must  not  allow  this  to  happen. 

There  are  going  to  be  changes  in  this  State  in  the  coming 
years.    We  cannot  expect  Montana  to  remain  as  it  is  forever. 


If  this  Convention  does  not  revitalize  our  state  governnuiil 
and  give  it  the  authority  to  act  and  solve  problems,  it  may  ho 
one  step  further  in  the  decline  of  the  Federal  System  and  ilu- 
destiny  of  Montana  will  be  decided  in  Washington,  D.  C. 

The  people  have  demonstrated  that  we  are  willing  and  able 
to  solve  our  problems. 

We  have  fought  to  lift  this  State  up  from  its  colonial  .i  juu 
in  the  National  economy. 

We  are  working  to  preserve  our  unequalled  environment 

We  have  undertaken  many  programs  to  improve  our  state 
and  local  governments. 

We  are  now  beginning  the  task  of  revising  our  State  Consfi- 
tution. 

And  by  these  acts  and  others.  Montanans  are  saying  that 
they  will  not  forfeit  their  right  to  determine  the  necessary  pol- 
icies for  the  right  to  govern. 

The  purpose  of  the  Constitutional  Convention  is  to  write  a 
document  that  will  be  the  basis  and  the  inspiration  of  a  dynam- 
ic and  responsive  state  government. 

And  the  timeless  wisdom  of  the  National  Constitution 
should  be  the  inspiration  for  the  document  you  write. 

Like  the  national  prototype,  our  Constitution  must  not  in- 
clude extraneous  statutory  provisions  that  are  properly  within 
the  jurisdiction  of  the  Legislature. 

And  like  the  national  prototype,  our  Constitution  must  be 
a  statement  of  your  faith  and  the  belief  that  good  and  decent 
men  and  women  will  govern  this  State  in  the  coming  years. 

You  should  not  be  afraid  to  include  new  and  progressive 
ideas  in  the  Constitution.   Passage  ofthe  Referendum  calling 
for  this  Convention,  Executive  Reorganization  and  the  19->ear 
old  vote  are  proof  that  the  people  of  Montana  recognize  the 
need  for  change. 

And  if  a  proposal  is  good,  it  will  be  approved  by  the  people. 

There  are  those  who  consider  this  Constitutional  Conven- 
tion to  be  an  extension  of  the  legislative  process.  .And  they 
would  make  it  the  responsibility  of  this  Assembly  to  decide 
issues  of  present  importance-now  and  forever.  I  believe  if  this 
is  allowed  to  happen,  the  intent  of  the  Constitution  will  he 
compromised  and  its  hope  of  success  will  be  destroyed. 

You  are  here  to  write  a  constitution-not  a  body  of  statutes 
And  this  document  must  withstand  the  seasons  of  history-m-t 
just  the  climate  of  current  opinion. 

I  wish  you  well. 
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was  how  he  would  vote  "if  this  were  a  legislative  session"  but 
added  that  "this  is  not  a  legislative  session"  and  that  parts 
lines  should  "not  be  dictated"  and  he  cast  his  vote  for  the  In- 
dependent Brown. 

By  a  vote  of  60-38,  Graybill  was  selected  as  President  of  the 
Convention.  Dahood  was  excused.  Independent  Oscar  L. 
Anderson  of  Sidney  passed.  No  Independents  voted  for  Gray- 
bill,  Don  Scanlin  and  Jerome  Cate,  both  Billings  Democrats, 
voted  for  Brown.  Republicans  Ervin  Gysler  (Fort  Benton >. 
Mae  Nan  Robinson  (Missoula),  Robert  Noble  (Great  E;ills)  and 
Robert  Woodmansey  (Great  Falls)  all  voted  for  Great  lall-- 
Democrat   Leo  Graybill,  Jr. 


Continued  Next  Column 
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^HE  NEWS  IN  REVIEW 


'*"The  Constitutional  Convention's  Public  Information  Com- 
mittee has  come  up  with  a  proposal  to  set  up  a  Citizen  Corps 
which  would  work  to  'sell'  the  new   constitution  which  will  be 
written  in  Helena  this  winter.  The  corps  would  campaign  for 
the  new  constitution  prior  to  the  vote  on  it  at  next  fall's  gen- 
eral election."  Tribune.  Jan.  13,  1972. 
***"By  placing  the  best  mteresi  of  Montana  today  and  for 
years  to  come  first  and  setting  aside  self-interests,  we  be- 
lieve and  adopt  when  i;  i>  polished  In  its  final  form."  Daily 
Inter  Lake  Editorial.  Kalispell.  Jan.  Id.  1972. 
***"The  Montana  Citizens  Conference  on  the  State  Legisla- 
ture has  proposed  a  legislative  article  for  the  consideration  .  .  . 
delegates  which  contains  a  number  of  good  suggestions.   It 
also  contains  a  rather  poor  suggestion  .  .  .One  of  the  best,  in 
our  opinion,  is  a  provision  that  requires  legislative  committee 
meetings  to  be  open,  and  that  recorded  votes  be  cast  on  a  II 
legislation.  .  .A  suggestion  we  disagree  with,  however,  is  one 
that  would  require  a  majority  of  ALL  legislators  to  vote  in 


favor  of  a  bill  before  it  could  become  law.  The  present 
system  requires  a  majority  of  those  present  and  voting  to 
pass  legislation."   Montana  Standard,  Butte,  Editorial,  Jan. 
13.  1972. 

***"The  courthouse  crowd,  education  and  highway  interests, 
and  others  will  be  button-holing  delegates,  attempting  to  get 
statutory  law  written  into  the  constitution-something  that  had 
best  be  left  to  the  legislature."  Independent  Record,  Helena, 
Jan.  16,  1972. 

***"AII  Montanansare  looking  for  a  constitution  to  be  written 
in  simple,  understandable  language.   Archaic  presentation  just 
not  be  allowed  and  the  document  should  be  so  strong  as  to 
prevent  lobbyists  and  special  interests  from  exercising  any  con- 
trol." 

***"Montana  Constitutional  Convention  delegates  would  do 
well  to  handle  the  private  school  funding  problem  in  much  the 
same  manner  as  it  is  done  at  present— leave  it  alone."  Billings 
Gazette,  Jan.  12,  1972. 


50  issue  subscription,  back  issues  with  each  subscription, 
$15.00.  Educational  and  group  discussion  quantity  rates  on 
request.  Articles  of  fact  or  opinion  of  600  words  or  less  .leeded. 
Inquire  first.  Check  or  money  order  with  subscriptions. 

Editor Gerald  J.  Neely,  Bilhngs,  Montana 

Associate  Editor Laury  Eck,  Missoula,  Montana 

Business  Manager Michael  Neely,  Billings,  Montana 

The  Con-Con  Newsletter  is  a  50-issue,  one  year  newsletter 
that  is  non-partisan  and  with  no  political  "bones"  to  pick, 
dedicated  to  seeing  that  the  upcoming  Constitutional  Conven- 
tion is  not  an  expensive  exercise  in  futility. 
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The  Bill  of  Rights 


Analysis 


The  Constitutional  Convention  will,  during  the  week  of  March  6-11,1972 
debate  the  merits  of  the  Bill  of  Rights  Committee  proposal. 

The  proposal  before  the  Convention  is  unique  in  the  near-unanimity  of 
the  Committee  members  and  in  the  dramatic  proposals  it  has  included  and  has 
failed  to  include. 

The  topic  matter  is  of  great  importance  to  Montanans  because  it  deals 
with  the  rights  of  citizens  in  their  relationships  with  government  and  with 
other  citizens o 

The  proposed  article  is  intended  to  replace  Article  III  of  the  current 
Constitution  entitled  "A  Declaration  of  Rights  of  the  People  of  the  State 
of  Montana."  The  Committee,  in  its  introduction,  alleges  that  "not  one  of 
the  traditional  rights  of  that  Declaration  has  been  diminished"  and  remarks 
that  "new  safeguards  have  been  added  where  appropriate," 

The  current  Constitution  contains  31  sections,  the  proposed  provision 
has  34  sections.  In  the  new  draft,  13  sections  remain  unchanged,  while  the 
draft  makes  deletions,  alterations,  or  additions  in  14  of  the  original  Bill 
of  Rights.   The  proposal  contains  7  entirely  new  provisions.  This  analysis 
will  attempt  to  give  an  in-depth  comparison  of  the  old  and  new,  and  will 
also  attempt  to  provide  some  insight  into  the  implications. 

In  casting  their  ballots  for  or  against  the  proposed  versions,  the 
eleven  members  of  the  committe  only  cast  7  negative  votes,  which  all  came 
from  delegates  Marshall  Murray  and  Robert  Hanson.  Both  Murray  and  Hanson 
voted  against  the  "inalienable  rights"  section  and  the  "right  to  know"  sec- 
tion.  Murray  voted  against  the  "self-government"  provision,  and  Hanson,  in 
his  votes,  voted  against  the  "adult  rights"  and  "rights  of  persons  under 
the  age  of  majority"  provisions. 

The  Committee,  in  its  report  to  the  Convention,  did  not  discuss  the 
various  provisions  which  were  deleted.  These  were  sections  15,25,28  and  29 
of  the  current  Constitution.  We  can  thus  only  guess  at  their  reasons. 

Section  15  deals  with  the  appropriation  and  use  of  waters  as  a  public 
use,  and  makes  provision  for  damages  incurred  in  opening  private  roads. 

Section  25  puts  aliens  on  the  same  footing  as  citizens  in  granting  the 
right  to  inherit. 

Section  28  prohibits  slavery  or  involuntary  servitude,  except  as  the 
punishment  for  a  crime. 

Section  29  provides  that  the  provisions  of  the  Montana  Constitution 
are  "mandatory  and  prohibitory,  unless  by  express  words  they  are  declared 
to  be  otherwise,"  We'll  now  look  at  changes  which  will  affect  us  directly. 
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Preamble 

The  Preamble  defines  the  source  of  authority  from  which  the  instrument 
is  derived- -the  people--and  it  defines  the  object  for  which  the  Constitution 
is  formed.  It  serves  as  the  artery  which  transmits  life  to  the  Constitution 
by  infusing  it  with  authority.  The  Convention  in  writing  a  new  preamble  to 
the  Constitution  expressed  a  desire  to  "improve  the  quality  of  life"  and  to 
improve  "equality  of  opportunity,"   Because  the  Preamble  is  generally  held 
not  of  itself  to  be  a  source  of  any  substantive  power,  it  matters  little 
what  the  Convention  does  with  this  provision. 


Inalienable  Rights 

Montana's  current  provision  on  inalienable  and  essential  rights  is  in 
section  3  of  Article  3.   It  provides  for  the  right  of  enjoying  and  defend- 
ing life  and  liberty,  of  acquiring,  possessing  and  protecting  property,  and 
of  seeking  and  obtaining  safety  and  happiness. 

In  a  brave  departure,  the  Committee  has  added  the  right  of  "pursuing 
life's  basic  necessities"  and  of  seeking  "health."   In  its  explanation,  the 
Committee  says  that  with  regard  to  the  right  to  pursue  life's  basic  necess- 
ities, it  was  merely  a  statement  of  principle  and  the  intent  was  not  to 
create  a  substantive  right.   The  Committee  did  not  qualify  in  such  a  manner 
the  right  to  seek  health. 

The  difficulty  comes  in  interpretation.  Later  courts  will  not  go  to 
the  Committee  report  to  determine  intent.   If  they  did,  the  report  would, 
in  this  case,  reflect  an  intended  principle  on  one  hand  and  an  intended  sub 
stantive  right  on  the  other. 

The  legislative  assistant  to  the  Bill  of  Rights  Committee,  in  a  very 
knowledgable  treatise,  describes  such  reasoning  as  used  above,  e.g.  that 
the  right  is  merely  a  statement  of  principle  and  not  an  enforceable  right 
as  being  curious  reasoning.  Applegate,  Bill  of  Rights ,  Constitutional  Con- 
vention Commission,  pp.  336-7. 

Applegate  very  correctly  states  that  such  a  provision  might  not  be  in- 
operative. He  goes  even  further  and  states  that  a  "statement  that  health 
and  other  basic  necessities  are  basic  human  rights  is  one  which  "does  cre- 
ate enforceable  personal  rights  and  obligations  on  the  part  of  government, 
or  at  least  sets  a  direction  for  government  in  a  manner  similar  to  other 
constitutional  provisions."  (at  p.  337). 

The  question  thus  becomes:  does  the  proposed  provision  create  a  subs- 
tantive right  for  all  the  necessities  of  life  to  Jbe  provided  by  the  public 
treasury?  And:  does  such  a  provision  guarantee  the  so-called  "right  to 
work"? 

These,  of  course,  are  matters  that  can  be  debated  and  the  intent  of 
the  convention  determined  in  the  floor  proceedings.  The  final  sentence  of 
the  proposed  provision,  section  3  in  the  new  draft,  brings  up  a  matter  of 
fundamental  philosophy. 

That  last  sentence  reads:  "In  enjoying  these  rights,  the  people  recog- 
nize corresponding  responsibilities."  To  whom?  To  each  other,  or  to  the 


state  of  Montana,   By  this  sentence  the  Committee  has  transformed  their 
work-product  into  a  bill  of  rights  and  duties,  a  departure  rarely  seen  in 
American  government,  A  look  at  the  U,So  Bill  of  Rights  will  show  no  such 
philosophy  infused  in  that  document.  Only  european  and  other  non-democratic 
constitutions  provide  affirmative  duties  of  the  individual  towards  other 
individuals  other  than  that  provided  in  the  civil  and  criminal  laws  of  the 
particular  nation. 

The  complex  legal  questions  that  this  one  sentence  opens  up  can  be 
quickly  seen.   If  a  person  is  drowning  in  the  middle  of  a  lake  and  you  are 
on  the  edge,  you  may  have  a  moral  obligation  to  help  him,  but  are  under  no 
legal  obligation  to  do  so  unless  you  are  responsible  for  his  predicament. 
Can  you  now  be  sued  for  not  following  your  duty  correlative  to  his  right  to 
seeking  safety? 

This  one  sentence,  in  combination  with  the  new  rights  expressed  in  the 
same  provision,  and  in  combination  with  the  preamble  and  the  provision  re- 
garding the  right  of  privacy  can  also  be  construed  as  standing  for  a  person 
or  the  state  to  regulate  conduct  that  is  not  currently  recongized  under  our 
current  civil  or  criminal  lawSo  Which  is  fine  if  the  people  of  Montana  are 
adequately  apprised  of  such  an  intent  upon  acceptance  of  such  a  provision. 

The  analysis  above  points  out  the  difficulty  of  a  convention  with  in- 
sufficient time  to  examine  the  ramifications  of  each  and  every  word,  and  it 
points  out  the  problem  of  bringing  the  new  Constitution  to  an  early  vote. 

Individual  Dignity 

Section  4  of  the  proposed  bill  of  rights  is  a  new  and  innovative  pro- 
vision. It  is  basically  an  anti-discrimination  provision  that  bars  discri- 
mination of  one's  "civil  or  political  rights"  on  account  of  "race,  color, 
sex,  culture,  social  origin  or  condition,  or  political  or  religious  ideas" 
and  prohibits  such  discrimination  by  any  "person,  firm,  corporation, or 
institution"  or  by  the  state  of  Montana  or  any  of  its  subdivisions. 

The  provision  suggested  is  guaranteed  to  provide  fertile  grounds  for 
extended  debate  by  the  convention,  as  it  goes  beyond--far  beyond--any  pro- 
visions that  are  currently  in  the  federal  Constitution  or  current  federal 
civil  rights  acts.  If  enacted,  it  would  easily  be  the  broadest  civil  rights 
act  in  the  United  States,   A  comparison  of  current  federal  law  is  quickly 
necessary  to  determine  the  ramifications  of  the  proposal.  The  following 
citations  to  "USC"  are  to  provisions  of  federal  law,  the  United  States  Code 

42  USC  sec,  1982  protects  the  right  to  be  free  from  private  discrim- 
ination because  of  race  in  the  purchase  of  property,  in  access  to  public 
housing,  and  the  right  to  be  free  from  judicial  enforcement  of  racially  re- 
strictive covenants.  The  proposal  before  the  convention  would  add  to  this 
discrimination  based  on  sex,  economic  status,  religious  beliefs,  or  any 
religious  beliefs. 

The  proposal  does  not  exempt  state,  county  or  local  officials  exer- 
cising discretionary  authority  under  color  of  law.   It  goes  beyond  42  USC 
1983,  the  Civil  Rights  Act  of  1871.   Under  the  latter  act,  the  right  of 
students  in  public  schools  to  wear  their  hair  as  they  desire  has  been  pro- 
tected against  school  authorities  who  have  suspended  students.   Comparably, 
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Under  the  latter  act,  the  right  to  be  free  from  unreasonable  denials 
of  public  employment  opportunities  can  be  protected  in  a  section  1983  act- 
ion.  Thus,  employment  cannot  be  denied  by  the  use  of  tests  which  have  no 
relevance  to  the  job.  Protectable  by  a  section  1983  action  is  the  right  to 
be  free  from  racial  discrimination  in  public  dining  facilities „  In  each 
case,  under  the  proposal,  the  additional  factors  of  sex,  economic  standing, 
and  political  and  religious  beliefs  would  forbid  discrimination  by  individ- 
uals, corporations,  unions,  or  agencies  of  any  part  of  state,  local  or  co- 
unty government. 

Under  the  1964  Civil  Rights  Act,  private  clubs  or  other  establishments 
not  in  fact  open  to  the  public  are  exempted.  Under  the  proposal,  these  ex- 
emptions would  not  be  available.  The  Civil  Rights  Act  of  1964  also  extends 
to  dscrimination  by  employers,  employment  agencies  and  labor  organizations. 
The  proposal  would  encompass  what  the  act  does,  without  any  requirements  of 
interstate  commerce  being  affected. 

The  Civil  Rights  Act  of  1964,  Title  VII  has  certain  exemptions.  Under 
this  law,  it  is  not  unlawful  practice  to  dscriminate  "where  religion,  sex, 
or  national  origin  is  a  bona  fide  occupational  qualification  reasonably  ne- 
cessary to  the  normal  operation  of  that  particular  business  or  enterprise," 

Nor  is  it  an  unlawful  practice  for  educational  institutions  to  discrim- 
inate where  they  are  controlled  by  a  particular  religion  and  their  program 
"is  directed  toward  the  propagation  of  a  particular  religion."  Neither  of 
these  exceptions  would  be  available  under  the  proposed  act. 

Under  the  Civil  Rights  Act,  it  is  not  unlawful  to  discriminate  against 
members  of  the  Communist  Party,  nor  to  use  tests  to  determine  the  suitabil- 
ity for  employment  and  promotion,  nor  to  give  different  compensation  for 
employment  at  different  locations.   The  proposal  may  not  provide  exception. 

The  Open  Housing  Act  of  1968,  42  USC  sections  3601  et  seq.,  provides 
a  ban  on  discrimination  on  grounds  of  race,  color,  religion  or  national 
origin  in  the  sale  or  rental  of  housing.   A  person  subject  to  the  act  can 
not  refuse  to  sell  or  rent  after  a  bona  fide  offer  has  been  received.  A 
person  is  forbidden  to  state  that  housing  is  not  available  when  it  is.  Nor 
can  lending  institutions  discriminate  against  applicants  for  real  estate 
loans  on  the  basis  of  race. 

Exempted  from  the  Act  are  boarding  houses  in  which  the  owner  lives, 
so  long  as  it  contains  no  more  than  three  other  units  for  families  living 
independently.   Similarly  exempt  are  private  clubs  not  in  fact  open  to  the 
public  when  such  clubs  give  preference  to  their  members  in  housing  not  op- 
erated on  a  commercial  basis.  Religious  organizations  and  their  non-profit 
affiliates  can  limit  occupancy  of  housing  units  to  members  of  the  religious 
group.   Single  family  dwellings  are  generally  exempt  from  the  coverage. 

Under  the  proposal  of  the  Committee,  none  of  these  exen^jtions  would  be 
available,  and  the  coverage  would  extend  to  discrimination  on  the  basis  of 
political  beliefs,  sex,  and  economic  condition. 

the  right  of  a  public  school  teacher  to  wear  a  beard  and  moustache  was 
protected  in  a  section  1983  action.   In  a  section  1983  action  a  federal 
court  has  protected  the  right  of  a  student  not  to  be  expelled  without  pro- 
cedural and  substantive  due  process. 
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This  analysis  is  not  being  made  to  somehow  indicate  that  the  proposal 
of  the  Committee  is  "good"  or"bad",  but  rather  to  make  clear  the  possible 
ramifications  of  the  provision.  Particular  problem  areas  are  evident.  Can 
a  fraternity  house  or  a  Jaycee  Club  ban  women?  Must  a  landlord  of  a  one- 
unit  apartment  rent  to  a  Democrat?   Can  a  hippie  poster  shop  refuse  employ- 
ment to  someone  with  a  crewcut  and  narrow  tie? 

Right  of  Participation 

In  a  new  provision,  proposed  section  8,  the  Committee  has  stated  that 
the  public  shall  have  to  right  to  "expect  governmental  agencies  to  afford 
every  feasible  opportunity  for  citizen  participation  in  the  operation  of 
the  government  prior  to  the  final  decision," 

The  purpose  of  this  provision  is  not  evident  from  the  Committee  dis- 
cussion of  the  proposal,  which  merely  restates  the  provision.  The  section 
possibly  could  have  ramifications  in  the  area  of  environmental  decisions  by 
various  branches  of  state  government  whereby  citizens  can  gain  access  to 
administrative  decisions  which  will  in  turn  trigger  the  judicial  enforce- 
ment mechanism  of  any  environmental  provision  in  the  Constitution  or  the 
laws  of  the  state. 

Right  to  Know 

Section  9  of  the  proposed  bill  of  rights  is  a  new  section.  Under  it, 
no  person  can  be  deprived  of  the  "right  to  examine  documents  or  to  observe 
the  deliberations  of  all  public  bodies  or  agencies"  of  government,  and  adds 
the  exception  where  "demands  of  individual  privacy  exceeds  the  merits  of 
public  disclosure," 

The  provision  has  been  attacked  by  the  Montana  Press  Association  and 
by  B  E  Longo,  a  Billings  attorney  and  attorney  for  the  Billings  Gazette 
as  a  possible  danger  to  freedom  of  the  press  and  as  a  possible  "crippling 
restriction  on  the  right  to  inspect  public  records."  Great  Falls  Tribune, 
March  5,  1972. 

The  provision  eliminates  the  distinction  between  public  and  private 
records  found  in  current  Montana  statutes. 

A  parallel  can  be  found  in  the  federal  Freedom  of  Information  Act  of 
1966,  which  was  a  result  of  increasing  awareness  in  Washington  that  the 
Administrative  Procedures  Act  was  being  used  to  support  withholding  of  in- 
formation.  The  question  immediately  posed  is:  will  legislative  action  in 
providing  a  judicial  remedy  be  necessary  assuming  the  new  provision  would 
eliminate  current  statutory  law  on  the  subject? 

Right  of  Privacy 

Section  10  of  the  proposal  guarantees  the  "right  of  privacy"  and 
says  that  it  shall  not  be  infringed  without  a  showing  of  a  "compelling 
state  interest." 
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The  Press  Association  has  likewise  attacked  this  provision  in  conjun- 
ction with  the  right  of  knowing  provision„ 

The  provision  must  be  read  in  conjunction  with  the  next  proposal, 
section  11,  which  is  merely  a  restatement  of  the  current  search  and  seizure 
provision  in  Montana,  with  "invasions  of  privacy"  added. 

Under  these  two  provisions,  is  it  the  intent  of  the  committee  to  req- 
uire a  court  order  by  officials  of  government  before  they  can  listen  in  or 
record  a  telephone  conversation?  If  an  individual  eavesdrops,  does  the  pro- 
vision, or  both  of  them,  create  civil  liability?   Each  of  these  may  or  may 
not  be  desireable,  but  in  any  event,  if  such  is  the  intent  of  the  committee 
it  is  not  apparent  from  the  language o   How  does  the  "probable  cause"  that 
is  required  in  provision  11  differ  from  the  "compelling  state  interest"  in 
provision  10? 

Adult  and  Minor  Rights 

Suggested  provisions  14  and  15  are  new  provisions  which,  when  combin- 
ed, provide  that  18  year  olds  are  adults  for  all  purposes,  and  that  anyone 
under  18  has  the  same  rights  as  one  over  18,  plus  a  provision  that  states 
that  "persons  eighteen(18)  years  of  age"  shall  have  the  "right  to  hold  any 
public  office  in  thestate." 

What  is  a  drafting  deficiency,  the  provision  if  technically  read  only 
guarantees  the  right  of  public  office  to  18  year  olds,  does  not  speak  to 
those  over  18,  and  presumably  does  not  forbid  one  under  18  from  holding  the 
office  in  question.  That  part  of  the  provision  will  undoubtedly  be  modified 
at  any  rate. 

The  exception  to  the  extension  of  rights  to  minors  is  where  the  laws 
"enhance  the  protection  for  such  persons." 

The  provision  will,  if  adopted,  open  many  fertile  fields  of  litigation 
because  of  the  current  treatment  minors  receive  under  the  law. 

A  law  that  enhances  the  protection  for  such  a  person  is  not  necessar- 
ily the  same  as  a  law  which  specifically  precludes  certain  rights  for  an 
individual  under  legal  age. 

The  problem  of  hair  length  will  immediately  arise.   Under  certain  court 
cases,  minors  simply  have  not  been  accorded  to  wear  their  hair  the  same  len 
gth  as  adults  may  wish  to.   Are  such  judicial  rulings  for  the  enhancement 
of  the  protection  for  such  persons?  Probably  not.   Another  problem  is  that 
minors  currently  are  liable  for  punishment  for  more  offenses  than  adults: 
disobedience,  curfew,  undesireable  associations,  wearing  armbands,  critical 
published  statements.   What  of  these? 

It  is  instructional  at  this  point  to  quote  Mr.  Applegate  in  his  treat- 
ise for  the  Bill  of  Rights  Committee: 

"In  the  final  analysis,  the  main  question  is  not 
whether  the  rights  of  young  persons  under  the  age 
of  majority  are  identical  with  those  of  adults. 
As  the  recent  White  House  Conference  on  Children 
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reported  to  the  President,  the  issue  is  'how  the 
limits  of  adult  control  may  be  drawn  so  as  not  to 
infringe  on  the  child's  right  to  grow  in  freedom 
in  accordance  with  the  spirit  of  civil  liberties 
embodied  in  the  Constitution,'"  (at  p,  305) 

Trial  by  Jury 

Under  proposed  section  26,  the  Committee  proposes  the  provision  be  of 
such  form  as  to  allow  a  person  to  waive  the  right  to  a  jury  trial  in  cases 
involving  a  felony.   One  cannot  do  so  now. 

The  proposal  also  provides  for  a  unanimous  verdict  for  misdemeanors, 
where  only  a  two- thirds  guilty  verdict  is  necessary  at  present. 

Left  Out 

Obviously  certain  matters  were  left  out  of  the  proposed  Bill  of  Rights 
and  the  discussion  of  the  Convention  will  probably  center  on  some  of  the 
rights  delegates  feel  should  have  been  included. 

Brief  mention  was  made  of  those  specifically  excluded  that  were  in  the 
current  constitution.   Others  bear  scruitiny. 

In  proposed  section  7,  the  word  "press"  is  used  in  the  title,  but  not 
specifically  in  the  body  of  the  section.   The  word  "write"  was  deleted  from 
the  old  provision.   Each  can  possibly  be  read  into  the  remaining  words. 

The  right  of  freedom  of  association  is  not  specifically  mentioned.  A 
valuable  right,  it  is  protected  by  U.S.  Supreme  Court  decisions,  but  it  is 
difficult  to  see  what  objection  there  is  to  mentioning  it  in  the  Montana 
proposal. 

Except  by  judicial  decision  the  self-incrimination  provision  in  our 
Constitution  is  not  perfectly  clear.   Does  it  apply  to  witnesses?   Can  a 
person  refuse  to  answer  in  a  civil  proceeding,  and  under  what  circumstances 
The  Committee  could  have  cleared  the  air  by  dealing  with  this  problem. 

The  matters  of  consumer  protection,  environment,  abortion,  euthenasia, 
and  right  to  work  are  not  included  in  the  proposed  version^ 


Rights  of  Convicted 

The  Committee  has  proposed  that,  as  to  convicted  persons,  "full  rights 
shall  be  automatically  restored  upon  termination  of  state  supervision  for 
any  offense  against  the  state."  This  is  a  new  provision. 

Under  current  provisions  in  the  Montana  Constitution,  restoration  to 
full  citizenship  is  conditional  upon  action  by  the  Governor  which  in  turn 
is  conditional  upon  approval  of  the  Board  of  Pardons. 
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Eminent  Domain 

The  committee  added  language  to  the  eminent  domain  section  so  as 
to  "assure  that  full  and  just  compensation  be  made  in  all  eminent  domain 
actions c"   By  adding  a  provision  that  just  compensation  "shall  include  nec- 
essary expenses  of  litigation..."  the  committee  intended  to  include  "all 
costs  including  appriaser  fees,  attorney  fees  and  court  costs," 

The  intent  of  the  committee,  however,  may  be  different  than  the  plain 
meaning  of  the  words.   And  it  is  doubtful  that  the  committee  intent  would 
ever  be  used  in  a  judicial  proceeding. 

Section  15  of  Article  3,  abolished  in  the  committee  recommendation, 
likewise  provided  that  a  person  benefited  by  opening  of  private  roads,  is 
to  pay  the  "expenses  of  the  proceeding...".   The  Montana  Supreme  Court,  in 
the  case  of  Tomten  v.  Thomas,  125  Mont  159,  232  P  2d  723,  held  that  attor- 
ney fees  are  not  allowed  as  an  expense  of  the  proceeding. 

If  in  fact  the  Committee's  interpretation  were  to  prevail,  by  analogy 
attorney  fees  could  be  interpreted  to  be  expenses  which  the  prevailing 
party  receives  in  most  legal  actions, e. g. ,  if  you  sue  and  win  you  get  your 
attorney  fees  too.   Which  may  not  be  what  the  Committee  really  had  in  mind. 

Also,  the  provisions  could  be  construed  to  abolish  the  necessity  of 
a  guardian  in  certain  instances,  such  as  in  suing  or  involving  trusts » 


Administration  of  Justice 


Article  III,  section  6  of  the  current  Constitution  provides  that  court 
shall  be  open  to  all,  with  a  speedy  remedy  afforded  for  every  injury.  The 
Committee  has  added  to  this  provision  by  providing  that  "no  person  shall  be 
deprived  of  this  full  legal  redress"  in  situations  where  an  injured  worker 
is  injured  by  the  negligence  of  a  third  party  and  his  boss  is  covered  by 
Workman's  compensation. 

The  obvious  intent  of  the  addition  is  to  overrule  a  recent  Montana  Su- 
preme Court  decision  holding  that  the  employee  has  no  redress  against  third 
parties  for  injuries  caused  by  them  if  his  immediate  employer  is  covered 
under  the  Workmen's  Compensation  Laws. 

The  difficulty  comes  with  the  use  of  "this  full  legal  redress".   The 
language  thus  used  is  a  characterization  of  the  old  language  providing  a 
speedy  remedy  for  every  injury.   The  words  "full  legal  redress"  may  be 
broader  than  "speedy  remedy."  And  example:  the  new  language  could  be  con- 
strued by  a  court  to  prohibit  certain  forms  of  "no-fault"  insurance,  which 
preclude  suits, in  certain  instances,  for  anything  other  than  actual  medical 
expenses  and  property  damage,  to  the  exclusion  of  the  concept  of  "pain  and 
suffering." 
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OME    HOUSE  or    TWO?  completion  of  a  SERItS 

Belle  Zeller  in  her  book,  American  State  Legislatures,  states:  controls  find  greater  difficulty  in  escaping  respon- 
"Observers  of  the  Nebraska  unicameral  legislature  sibOity.  Certainly  in  eliminating  the  need  for  con- 
agree  that  the  lobby  is  still  present  and  still  power-  ference  committees,  the  unicameral  legislature  has 
ful;  some  believe,  however,  that  it  is  forced  to  work  removed  one  focal  point  of  undue  influence  or 
more  in  the  open,  and  that  the  members  whom  it  corruption." 

These  points  are  countered  by  the  bicamerlists.  They  argue  that  traditional  form  is  understood  and  familiar  to  the  people, 
thereby  permitting  them  a  greater  exercise  of  control.  That  procedural  rules  rather  than  legislative  structure  are  more  im- 
portant in  making  the  legislative  process  visible. 

They  feel  that  the  unicameral  legislature  is  more  susceptible,  not  less,  to  control  by  a  special  interest  group,  that  the  pre- 
sent structure  with  its  numerous  committees  is  much  less  likely  to  be  significantly  influenced  by  a  lobby  interest. 

The  unicameralists  feel  that  since  legislative  power  is  centered  in  one  house,  responsiblility  can  be  fixed  and  the  practice 
of  "buckpassing"  eliminated.  It  is  countered,  however,  that  the  practice  of  passing  legislation  in  one  house  with  the  in- 
tent to  kill  it  in  the  second  house  derives  from  important  political  requirements,  and  that  in  a  unicameral  legislature, 
such  legislation  will  continue  to  be  introduced  and  probably  passed. 

It  is  agreed  that  legislative  business  should  be  conducted  efficiently  and  promptly.  Proponents  of  unicameralism  say 
that  procedural  delays  and  the  duplication  of  the  dual  committee  system  would  be  eliminated  and  that  the  friction 
and  rivalry  between  the  two  houses,  which  results  in  deadlocks,  are  removed. 

They  feel  that  legislative  business  is  conducted  in  a  more  orderly  fashion  because  leadership  is  concentrated  in  one  house, 
which  permits  more  effective  working  relations  between  the  executive  branch  and  the  legislature. 

The  unicameralists  argue  that  with  a  single  house  fewer  bills  will  be  introduced,  thus  reducing  tlie  size  of  the  legislative 
workload.  The  last  year  of  Nebraska's  bicameral  legislature- 1935-saw  1,956  bills  introduced.  Under  the  unicameral 
form  in  1963,  only  815  bills  were  introduced. 

They  further  urge  that  a  single  house  alleviates  the  end  of  session  log-jam  because  there  is  no  second  house  to  alter  a 
bill  and  thus  require  additional  action  by  the  second  house,  nor  to  hold  a  bill  until  the  last  possible  moment  to  improve 
chances  for  passage  in  the  second  house. 

The  bicameralists  urge  that  the  expense  and  inefficiency  of  the  committee  system  and  the  two  houses  can  be  corrected 
by  the  establishment  of  joint  committees  with  parallel  functions  in  each  house  and  joint  rules  committee  for  coordin- 
ated management  of  the  legislature.  They  claim  that  efficiency  in  procedures  is  only  one  of  the  values  sought  in  the 
legislative  process  and  can  be  maximized  only  as  others  are  diminished. 

It  seems  clear  that  most  of  the  claimed  virtues  of  unicameralism  have  been  realized  in  the  Nebraska  experience.  In  their 
single  house  of  43  members,  responsibility  is  more  easily  pinpointed  than  in  the  previous  two-house  legislature.  The 
legislative  process  has  been  facilitated  with  fewer  bills  introduced  and  a  higher  percentage  of  them  passed.  With  a 
smaller  number  of  legislators-  -a  concept  not  automatically  acceptable  to  small  Montana  counties-  the  prestige  of  mem- 
bership has  risen  and  with  it  the  quality  of  candidates  for  legislative  office.  Costs  have,  of  course,  been  lowered.  The 
prime  question  is  whether  these  results  can  be  achieved  in  a  bicameral  legislature  with  less  trouble  and  effort  than  in 
shifting  to  a  unicameral  system. 

The  Kansas  Commission  on  Constitutional  Revision  recognized  "the  hold  of  tradition  and  the  widely  varying  views  that 
exist"  on  the  issue  of  unicameral  vs.  bicameral,  "decided  that  an  effort  to  achieve  the  practicable,  less  -  than  -  perfect,  is  to 
be  preferred  to  a  vain  attempt  for  the  ideal." 

Some  of  the  factors  which  will  have  to  be  considered  by  the  delegates  to  the  upcoming  Constitutional  Convention  are: 
(1)  the  weight  of  the  tradition  of  bicameralism  in  Montana;  (2)  the  argument  of  operational  efficiency  advanced  in 
favor  of  unicameralism;  (3)  the  force  of  the  argument  that  interest  or  pressure  groups  can,  in  the  long  run,  control  one 
body  more  easily  than  two; (4)  whether  the  bicameral  legislature  operates  to  socialize  conflicts  and  thus  contain  tiie 
wilder  impacts  of  social  forces. 

The  choice  is  not  an  easy  one.  It  is  not  immediately  apparent  whether  unicameralism  is  good  or  bad  for  a  particular 
state,  but  the  issue  will  have  to  be  faced  at  the  outset  of  the  convention. 
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Non- immunity  from  Suit 

Basically,  the  state  and  its  subdivisions--with  certain  ill-defined 
exceptions--is  immune  from  suit.   Proposed  section  18  eliminates  this  imm- 
unity from  suite  But  only  as  to  the  state  and  its  subdivisions. 

Left  unanswered  is  the  immunity  of  certain  charitable  and  educational 
institutions  that  are  private » 

Habeas  Corpus 

Proposed  section  19,  providing  for  the  writ  of  habeas  corpus--the 
right  to  test  the  legitimacy  of  one's  detention--modif ies  the  old  provis- 
ion by  deleting  the  provision  that  it  may  be  suspended  "in  case  of  rebell- 
ion, or  invasion"  when  the  public  safety  requires  it. 

The  rationale  of  the  Committee  is  that  the  federal  government  could  be 
counted  upon  to  assist  in  keeping  the  state  courts  open  to  review  any  writ 
of  habeas  corpus  submitted  even  in  a  statewide  emergency. 

Bail 


The  Committee  has  left 
that  bail  is  available  excep 
penalty)  when  proof  of  guilt 

Not  considered  by  the  C 
ation  of  capital  punishment 
Supreme  Court  of  the  United 
courts  should  abolish  the  de 
person,  insane,  who  murders 


the  bail  section  intact.   It  provides  in  effect 
t  in  capital  cases  (cases  involving  the  death 

is  evident  or  the  presumption  of  it  great o 
ommittee  is  the  problem  of  the  possible  elimin- 
by  either  the  Supreme  Court  of  Montana  or  the 
States.   As  it  stands,  if  either  of  the  two 
ath  penalty  as  being  "cruel"  or  "unusual",  a 
fifty  people  brutally,  could  go  free  on  bail. 
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